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DEVELOPMENT AGREEMENT 

BY AND BETWEEN 

THE CITY AND COUNTY OF SAN FRANCISCO 

THE  HOUSING AUTHORITY OF THE CITY AND COUNTY OF SAN FRANCISCO 

AND SUNNYDALE DEVELOPMENT CO., LLC 

 

THIS DEVELOPMENT AGREEMENT dated for reference purposes only as of this 3rd 

day of March, 2017, is by and between the CITY AND COUNTY OF SAN FRANCISCO, a 

political subdivision and municipal corporation of the State of California (the “City”), acting by 

and through its Planning Department, the HOUSING AUTHORITY OF THE CITY AND 

COUNTY OF SAN FRANCISCO, a public body, corporate and politic, (“SFHA”) and 

SUNNYDALE DEVELOPMENT CO., a California limited liability company (“Developer”), 

pursuant to the authority of Section 65864 et seq. of the California Government Code and 

Chapter 56 of the Administrative Code.  The City, SFHA and Developer are also sometimes 

referred to individually as a “Party” and together as the “Parties”.  Capitalized terms not 

defined when introduced shall have the meanings given in Article 2. 

RECITALS 

This Agreement is made with reference to the following facts:   

A. SFHA owns and operates 775 units of public housing on the approximately 50-

acre site located in Visitacion Valley, all located on the real property more particularly described 

on Exhibit A (the “Project Site”). 

B. SFHA, City and Developer are parties to that certain Master Development 

Agreement (“MDA”), pursuant to which Developer will lead redevelopment of the Project Site 
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with a mixed use, mixed income development, all as more particularly described in the Site Plan 

attached hereto as Exhibit B and the detailed Project Description attached hereto as Exhibit C 

(the “Project”).  Pursuant to the terms of the MDA, provided that that all applicable conditions 

precedent have been satisfied, SFHA will grant the Developer the right to perform site 

preparation work and will enter into a short-term ground lease for the construction of the Public 

Infrastructure Improvements.  Under the MDA, SFHA will enter into long term ground leases 

with Developer prior to construction of vertical improvements (i.e., buildings) on the Affordable 

Parcels, subject to the satisfaction of certain conditions precedent set forth in the MDA.   

C. The Project is part of HOPE SF, the nation’s first large-scale public housing 

transformation collaborative aimed at disrupting intergenerational poverty, reducing social 

isolation, and creating vibrant mixed-income communities without mass displacement of current 

residents.  Launched in 2007, HOPE SF is a twenty-year human and real estate capital 

commitment by the City.  HOPE SF, the City’s signature anti-poverty and equity initiative, is 

committed to breaking intergenerational patterns related to the insidious impacts of trauma and 

poverty, and to creating economic and social opportunities for current public housing residents 

through deep investments in education, economic mobility, health and safety.  The Project will 

help realize and further the City’s HOPE SF goals. 

D. As depicted in the Site Plan attached as Exhibit B, and described in greater detail 

in Exhibit C, the mixed-use Project consists of several different components: (i) construction of 

the “Public Infrastructure Improvements” to support the Project, in accordance with the 

Master Infrastructure Plan attached to this Agreement as Exhibit P; (ii) development of private, 

mixed-use affordable housing on the Affordable Parcels in accordance with the MDA and the 

Affordable Housing Plan attached to this Agreement as Exhibit D; (iii) development of private 
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residential projects on the Market Rate Parcels; and (iv) development of Community 

Improvements (e.g., open space areas, community facilities) throughout the Project Site.   

E. The Project will be developed in phases (each, a “Phase”), in general conformity 

with the Phasing Plan attached to this Agreement as Exhibit J.  Prior to commencing any 

construction work on the Project Site, Developer will prepare a “Phase Application” 

substantially in the form of Exhibit K, for City’s review and approval.  The Phase Application 

will set forth the detailed scope and work plan for each development phase.   

F. In order to meet its obligations under this Agreement, and as described in greater 

detail in Exhibit C and Article 13, below, Developer intends to assign its rights and obligations 

under this Agreement, subject to approval by the City and SFHA as applicable, and consistent 

with all transfer requirements under this Agreement, the MDA and any applicable ground leases,  

to related entities who will implement construction of discrete portions of the Project, including 

construction of the Public Infrastructure Improvements, development of the Affordable Parcels, 

construction of  the Community Improvements, and preparation of  the Market Rate Parcels for 

development (i.e., rough grading and supporting infrastructure) and management of a selection 

process in conjunction with SFHA and MOHCD to choose developers to develop projects on the 

Market Rate Parcels.   

G. In order to strengthen the public planning process, encourage private participation 

in comprehensive planning, and reduce the economic risk of development, the Legislature of the 

State of California adopted Government Code Section 65864 et seq. (the “Development 

Agreement Statute”), which authorizes the City to enter into a development agreement with any 

person having a legal or equitable interest in real property regarding the development of such 

property.  Pursuant to Government Code Section 65865, the City adopted Chapter 56 of the 
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Administrative Code (“Chapter 56”) establishing procedures and requirements for entering into 

a development agreement pursuant to the Development Agreement Statute.  The Parties are 

entering into this Agreement in accordance with the Development Agreement Statute and 

Chapter 56. 

H. In addition to the significant housing, jobs, urban revitalization, and economic 

benefits to the City from the Project, the City has determined that as a result of the development 

of the Project in accordance with this Agreement additional clear benefits to the public will 

accrue that could not be obtained through application of existing City ordinances, regulations, 

and policies.   

I. As the Sunnydale site is currently a publicly owned residential development for 

people with extremely low-incomes and is in significant disrepair, the City intends to fund the 

redevelopment of the Project Site as it is in the best interests of the City and promotes the public, 

health, safety and welfare of the Project Site.  Specifically, the City will provide gap funding for 

the public right of way and Affordable Parcels through loans and grants  to the Developer or 

through in-kind work by other City Agencies.  Terms and conditions of the funding or in-kind 

work will be applied to the Project pursuant to separate funding agreements.  The remaining 

funding for the Project will be obtained by the Developer, with support from the City. 

J. It is the intent of the Parties that all acts referred to in this Agreement shall be 

accomplished in a way as to fully comply with the California Environmental Quality Act 

(California Public Resources Code Section 21000 et seq.; “CEQA”), the CEQA Guidelines 

(Title 14, California Code of Regulations, Section 15000 et seq.; “CEQA Guidelines”), the 

Development Agreement Statute, Chapter 56, the Planning Code, the Enacting Ordinance and all 

other applicable Laws in effect as of the Effective Date.  This Agreement does not limit the 
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City’s obligation to comply with applicable environmental Laws, including CEQA, before taking 

any discretionary action regarding the Project, or the Developer’s obligation to comply with all 

applicable Laws in connection with the development of the Project.   

K. The joint Final Environmental Impact Report/Environmental Impact Statement 

(“FEIR/EIS”) prepared for the Project and certified by the Planning Commission on 

November 17, 2016, together with the CEQA findings (the “CEQA Findings”) and the 

Mitigation Measures adopted concurrently therewith and set forth in the MMRP, comply with 

CEQA, the CEQA Guidelines, and Chapter 31 of the Administrative Code, as well as the 

National Environmental Policy Act.  The FEIR/EIS thoroughly analyzes the Project and Project 

alternatives, and the Mitigation Measures were designed to mitigate significant impacts to the 

extent they are susceptible to feasible mitigation.  The information in the FEIR/EIS and the 

CEQA Findings were considered by the City in connection with approval of this Agreement.   

L. On November 17, 2016, the Planning Commission held a public hearing on this 

Agreement and the Project, duly noticed and conducted under the Development Agreement 

Statute and Chapter 56.  Following the public hearing, the Planning Commission adopted the 

CEQA findings and determined among other things that the FEIR/EIS thoroughly analyzes the 

Project, and the Mitigation Measures are designed to mitigate significant impacts to the extent 

they are susceptible to a feasible mitigation, and further determined that the Project and this 

Agreement will, as a whole, and taken in their entirety, continue to be consistent with the 

objectives, policies, general land uses and programs specified in the General Plan, as amended, 

and the Planning Principles set forth in Section 101.1 of the Planning Code (together the 

“General Plan Consistency Findings”).   
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M. On January 31, 2017, the Board of Supervisors, having received the Planning 

Commission’s recommendations, held a public hearing on this Agreement pursuant to the 

Development Agreement Statute and Chapter 56.  Following the public hearing, the Board made 

the CEQA Findings required by CEQA, approved this Agreement, incorporating by reference the 

General Plan Consistency Finding.   

N. On January 31, 2016, the Board adopted Ordinance Nos. 16-17 and 17-17, 

amending the Planning Code and Zoning Map to create the Sunnydale HOPE SF Special Use 

District (“Sunnydale SUD”), and adopted Ordinance No. 18-17, approving this Agreement (File 

No. 161164) and authorizing the Planning Director to execute this Agreement on behalf of the 

City (the “Enacting Ordinance”).  The Enacting Ordinance took effect on March 3, 2017. 

Now therefore, for good and valuable consideration, the receipt and sufficiency of which 

are hereby acknowledged, the Parties agree as follows: 

AGREEMENT 

1. INCORPORATION OF PREAMBLE, RECITALS AND EXHIBITS 

The preamble paragraph, Recitals, and Exhibits, and all defined terms contained therein, 

are hereby incorporated into this Agreement as if set forth in full. 

2. DEFINITIONS 

In addition to the definitions set forth in the above preamble paragraph, Recitals and 

elsewhere in this Agreement, the following definitions shall apply to this Agreement: 

2.1 “Administrative Code” means the San Francisco Administrative Code. 

2.2 “Affiliate” or “Affiliates” means an entity or person that directly or indirectly 

controls, is controlled by or is under common control with, a Party (or a managing partner or 

managing member of a Party, as the case may be).  For purposes of the foregoing, “control” means 

the ownership of more than fifty percent (50%) of the equity interest in such entity, the right to 
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dictate major decisions of the entity, or the right to appoint fifty percent (50%) or more of the 

managers or directors of such entity.  Without limiting the foregoing, the term “Affiliate” or 

“Affiliates” shall also include single purpose limited partnerships in which a tax credit investor shall 

own a 99.99% interest in the limited partnership, formed for the purpose of developing housing and 

related improvements on the Affordable Parcels.   

2.3 “Affordable Housing” means any unit with deed restrictions (or similar use 

restrictions) for occupancy by households with annual household incomes not exceeding sixty 

percent (60%) of AMI. Affordable Housing includes Resident Replacement Units and Community 

Replacement Units. 

2.4 “Affordable Housing Plan” means the Affordable Housing Plan attached 

hereto as Exhibit D.   

2.5 “Affordable Parcels” means the development parcels that contain 100% 

Affordable Housing units.  The Affordable Parcels will be developed in accordance with the MDA 

and the Affordable Housing Plan attached hereto as Exhibit D.  SFHA will retain ownership of the 

fee interest in the Affordable Parcels.  Prior to construction of the vertical development (i.e., 

buildings), SFHA will grant a leasehold interest to Developer or its Transferee pursuant to a long 

term ground lease, subject to the satisfaction of certain conditions precedent set forth in the MDA. 

2.6 “Agreement” means this Development Agreement, the Exhibits which have 

been expressly incorporated herein and any amendments thereto. 

2.7 “AMI” means Area Median Income as defined by the California Tax Credit 

Allocation Committee as regulated and monitored by the City through the Loan Agreement. 

2.8 “Applicable Laws” has the meaning set forth in Section 7.2 (where not 

capitalized, “applicable Law” has its plain meaning and refers to Laws as otherwise defined herein).   
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2.9 “Approvals” means the following land use approvals, entitlements, and 

permits relating to the Project that were approved by the Board concurrently with this Agreement: 

the General Plan amendment (Board of Supervisors Ord. No. 20-17), the Special Use District, which 

shall include both the Planning Code text amendment (Board of Supervisors Ord. No. 16-17) and the 

Zoning Map amendments (Board of Supervisors Ord. No. 17-17), and the Sunnydale Project 

Documents, all of which are incorporated by reference into this Agreement. 

2.10 “Assignment and Assumption Agreement” has the meaning set forth in 

Section 12.2.   

2.11 “BMR Unit” shall mean a unit that is priced to be affordable to households 

that are middle income, which shall be defined as an annual income of between sixty and one-

hundred fifty percent (60%-150%) of AMI, as determined by MOHCD.  

2.12 “Board of Supervisors” or “Board” means the Board of Supervisors of the 

City and County of San Francisco. 

2.13 “Building” or “Buildings” means each of the existing, modified and new 

buildings on the Project Site, as described in the Project Description attached as Exhibit B.  

2.14 “CEQA” has the meaning set forth in Recital J. 

2.15 “CEQA Findings” has the meaning set forth in Recital K. 

2.16 “CEQA Guidelines” has the meaning set forth in Recital J. 

2.17 “Chapter 56” has the meaning set forth in  Recital G. 

2.18 “City” means the City as defined in the opening paragraph of this Agreement.  

Unless the context or text specifically provides otherwise, references to the City means the City 

acting by and through the Planning Director or, as necessary, the Planning Commission or the Board 

of Supervisors.   
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2.19 “City Agency” or “City Agencies” means the City departments, agencies, 

boards, commissions, and bureaus that execute or consent to this Agreement, or are controlled by 

persons or commissions that have executed or consented to this Agreement, that have subdivision or 

other permit, entitlement or approval authority or jurisdiction over development of the Project, or 

any improvement located on or off the Project Site, including, without limitation, the City 

Administrator, Planning Department, MOHCD, OEWD, SFMTA, DPW, DBI, together with any 

successor City agency, department, board, or commission.  Nothing in this Agreement shall affect 

the exclusive jurisdiction under the City’s Charter of a City department that has not approved or 

consented to this Agreement in connection with the issuance of an Implementing Approval. 

2.20 “City Attorney’s Office” means the Office of the City Attorney of the City 

and County of San Francisco. 

2.21 “City Costs” means the actual and reasonable costs incurred by a City 

Agency in preparing, adopting or amending this Agreement, in performing its obligations or 

defending its actions under this Agreement or otherwise contemplated by this Agreement, as 

determined on a time and materials basis, including reasonable attorneys’ fees and costs but 

excluding work, hearings, costs or other activities contemplated or covered by Processing Fees; 

provided, however, City Costs shall not include any costs incurred by a City Agency in connection 

with a City Default or which are payable by the City under Section 9.6 when Developer is the 

prevailing party. 

2.22 “City Report” has the meaning set forth in Section 9.2.2. 

2.23 “City-Wide” means all real property within the territorial limits of the City 

and County of San Francisco, not including any property owned or controlled by the United States or 

by the State of California and therefore not subject to City regulation. 
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2.24 “CMA” has the meaning set forth in Section 13.1.3. 

2.25 “Community Benefits” has the meaning set forth in Article 5. 

2.26 “Community Improvements” shall mean any capital improvement or 

facility, on-going service provision or monetary payment, or any service required by the Approvals 

and this Agreement for the public benefit that is not:  (1) a Mitigation Measure for the Project 

required by CEQA; (2) a public or private improvement or monetary payment required by Existing 

Standards or Uniform Codes (including, for example, utility connections required by Uniform 

Codes, the payment of Impact Fees and Exactions, and Planning Code-required open space); (3) 

Stormwater Management Improvements; (4) the privately-owned residential buildings constructed 

on the Project Site; or (5) Public Infrastructure Improvements.  Furthermore, Community 

Improvements shall not include any units constructed on the Market-Rate Parcels. All Community 

Improvements required by the Approvals and this Agreement are described in the Phasing Plan. All 

Community Improvements are required as a condition of regulatory approval of the Project. Certain 

Community Improvements will be Privately-Owned Community Improvements.  Exhibit G sets 

forth the provisions pertaining to the use, maintenance, and security of the Privately-Owned 

Community Improvements.  All Privately-Owned Community Improvements are required as a 

condition of regulatory approval of the Project by the City. 

2.27 “Community Replacement Unit” means a newly constructed rental unit 

within the Project Site intended to replace an existing unit within an Affordable Housing 

Development but that is not necessary for the occupancy of an existing Sunnydale household.  

Community Replacement Units shall be created to the extent that SFHA provides project-based 

Operating Subsidy in amounts that allow for their financially feasible construction and operation, as 
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financial feasibility is determined by the Parties.  Occupancy of Community Replacement Units shall 

be income-restricted in accordance with the regulations governing the relevant Operating Subsidy.   

2.28 “Complete” and any variation thereof shall mean, as applicable, that (i) a 

specified scope of work has been substantially completed in accordance with approved plans and 

specifications, (ii) the City Agencies or Non-City Responsible Agencies with jurisdiction over any 

required permits have issued all final approvals required for the contemplated use, and (iii) with 

regard to any Public Infrastructure Improvement, (A) the site has been cleaned and all equipment, 

tools and other construction materials and debris have been removed, (B) releases have been 

obtained from all contractors, subcontractors, mechanics and material suppliers or adequate bonds 

reasonably acceptable to the City posted against the same, (C) copies of all as-built plans and 

warranties, guaranties, operating manuals, operations and maintenance data, certificates of 

completed operations or other insurance within Developer’s possession or control, and all other 

close-out items required under any applicable authorization or approval, as may be needed, have 

been provided, and (D) the City Agencies, including DPW, DBI and SFPUC, as appropriate, or Non-

City Responsible Agencies have certified the work as complete, if applicable by issuing a Certificate 

of Occupancy or Temporary Certificate of Occupancy for any structures or buildings under the 

City’s Building Code and a Certificate of Completion for any Public Infrastructure Improvements, 

operational according to the approved specifications and requirements, and ready for its intended 

use, and, if applicable,  City has agreed to initiate acceptance of Public Infrastructure Improvements. 

2.29 “Construction Contract” has the meaning set forth in Section 6.5. 

2.30 “Contractor” has the meaning set forth in Section 6.5. 

2.31 “Costa-Hawkins Act” has the meaning set forth in Section 4.10.1. 

2.32 “DBI” means the San Francisco Department of Building Inspection. 
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2.33 “Default” has the meaning set forth in Section 10.3. 

2.34 “Design Standards and Guidelines” means those certain Design Standards 

and Guidelines, adopted by the City Planning Commission by Resolution No. 19789 on 

November 17, 2016, as same may be amended from time to time. 

2.35 “Developer” has the meaning set forth in the opening paragraph of this 

Agreement, and shall also include any and all successor Transferees of all or any part of the Project 

Site during the Term.   

2.36 “Development Agreement Statute” has the meaning set forth in Recital G, as 

in effect as of the Effective Date.   

2.37 “Development Phase Approval” has the meaning set forth on Exhibit K. 

2.38 “DPW” means the San Francisco Department of Public Works.   

2.39 “Effective Date” has the meaning set forth in Section 3.1. 

2.40 “Enacting Ordinance” has the meaning set forth in Recital N. 

2.41 “Excusable Delay” has the meaning set forth in Section 12.5.2. 

2.42 “Existing Standards” has the meaning set forth in Section 7.2. 

2.43 “Existing Uses,” means all existing lawful uses of the existing Buildings and 

improvements (and including, without limitation, pre-existing, non-conforming uses under the 

Planning Code) on the Project Site as of the Effective Date, as the same may be modified by the 

Approvals and any Implementing Approvals. 

2.44 “Federal or State Law Exception” has the meaning set forth in 

Section 7.5.1. 

2.45 “FEIR/EIS” has the meaning set forth in Recital K.  
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2.46 “Future Changes to Existing Standards” has the meaning set forth in 

Section 7.3. 

2.47 “Foreclosed Property” has the meaning set forth in Section 11.5. 

2.48 “General Plan Consistency Findings” has the meaning set forth in Recital L. 

2.49 “HUD” means the United Stated Department of Housing and Urban 

Development. 

2.50 “Impact Fees and Exactions” means any fees, contributions, special taxes, 

exactions, impositions and dedications charged by the City in connection with the development of 

Projects, including but not limited to transportation and transit fees, child care requirements or in-

lieu fees, housing (including affordable housing) requirements or fees, dedication or reservation 

requirements, and obligations for on-or off-site improvements, as more particularly described in 

Exhibit H.  Impact Fees and Exactions shall not include the Mitigation Measures, Processing Fees, 

taxes or special assessments or school district fees, SFPUC Capacity Charges and any fees, taxes, 

assessments impositions imposed by Non-City Agencies, all of which shall be due and payable by 

Developer as and when due in accordance with applicable Laws.   

2.51 “Implementing Approval” shall mean any land use approval, entitlement, or 

permit (other than the Approvals, a Design Review Approval, or a Development Phase Approval) 

from the City that are consistent with the Approvals and that are necessary for the implementation of 

the Project, including without limitation, demolition permits, grading permits, site permits, building 

permits, lot line adjustments, sewer and water connection permits, encroachment permits, street 

improvement permits, certificates of occupancy, and subdivision maps.  An Implementing Approval 

shall also mean any amendment to the foregoing land use approvals, entitlements, or permits, or any 

amendment to the Approvals that are sought by Developer and approved by the City in accordance 
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with the standards set forth in this Agreement, and that do not represent a Material Change to the 

Approvals.   

2.52 “Law(s)” means the Constitution and laws of the United States, the 

Constitution and laws of the State of California, the laws of the City and County of San Francisco, 

and any codes, statutes, rules, regulations, or executive mandates thereunder, and any State or 

Federal court decision (including any order, injunction or writ) thereunder.  The term “Laws” shall 

refer to any or all Laws as the context may require. 

2.53 “Law Adverse to the Developer” has the meaning set forth in Section 7.5.4. 

2.54 “Law Adverse to the City” has the meaning set forth in Section 7.5.4. 

2.55 “Litigation Extension” has the meaning set forth in Section 12.5.1. 

2.56 “Losses” has the meaning set forth in Section 6.13.1. 

2.57 “Market Rate Parcels” means those parcels identified as such on the Site 

Plan attached to this Agreement as Exhibit B.     

2.58 “Master Infrastructure Plan” means the Master Infrastructure Plan attached 

to this Agreement as Exhibit P.  

2.59 “Material Change” means any modification that would materially alter the 

rights, benefits or obligations of the City or Developer under this Agreement that is not consistent 

with the Sunnydale SUD, the Design Standards and Guidelines, or the Master Infrastructure Plan or 

that (i) extends the Term, (ii) changes the permitted uses of the Project Site, (iii) decreases the 

Community Improvements, (iv) reduces or significantly changes the affordability levels of the 

Affordable Housing units, as such levels are included in the Affordable Housing Plan; (v) increases 

the maximum height, density, bulk or size of the Project, (vi) changes parking ratios, or (vii) reduces 

or changes the Impact Fees and Exactions.   
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2.60 “MDA” or “Master Development Agreement” has the meaning set forth in 

Recital B, as such agreement may be amended from time to time. 

2.61 “Mitigation Measures” means the mitigation measures (as defined by 

CEQA) applicable to the Project as set forth in the MMRP or that are necessary to mitigate adverse 

environmental impacts identified through the CEQA process as part of a Implementing Approval.   

2.62 “MMRP” means that certain mitigation monitoring and reporting program 

attached hereto as Exhibit L.   

2.63 “MOHCD” means the San Francisco Mayor’s Office of Housing and 

Community Development. 

2.64 “Mortgage” means a mortgage, deed of trust or other lien on all or part of the 

Project Site to secure an obligation made by the applicable property owner. 

2.65 “Mortgagee” means a person or entity that obtains title to all or part of the 

Project Site as a result of foreclosure proceedings or conveyance or other action in lieu thereof, or 

other remedial action. 

2.66 “Municipal Code” means the San Francisco Municipal Code. 

2.67 “Non-City Responsible Agency” has the meaning set forth in Exhibit K. 

2.68 “Non-City Approval” has the meaning set forth in  Section 8.3. 

2.69 “Notice of Infeasibility” has the meaning set forth in Section 12.2. 

2.70 “OEWD” means the San Francisco Office of Economic and Workforce 

Development. 

2.71 “Official Records” means the official real estate records of the City and 

County of San Francisco, as maintained by the City’s Assessor-Recorder’s Office. 
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2.72 “Operating Subsidy” means project-based voucher rental assistance pursuant 

to Section 8(o)(13) of the United States Housing Act of 1937 or successor program; Section 8 

project-based assistance pursuant to the Rental Assistance Demonstration Program; or such other 

permanent project-based subsidy provided by the HUD and distributed through SFHA that allows 

for the financially feasible construction and operation of Affordable Housing units.  

2.73 “Party” and “Parties” has the meaning set forth in the opening paragraph of 

this Agreement. 

2.74 “Permanent Relocation” means the relocation of an existing Sunnydale 

household to a new and permanent residence off-site and which waives the household’s right to 

return to a new Resident Replacement Unit.  Permanent Relocation is triggered if the duration of the 

off-site residency exceeds 12 months, unless the household waives Permanent Relocation rights and 

opts to maintain Temporary Off-site Relocation status. 

2.75 “Phase” has the meaning set forth in Recital E. 

2.76 “Phase Application” has the meaning set forth in Recital E. 

2.77 “Planning Code” means the San Francisco Planning Code. 

2.78 “Planning Commission” means the Planning Commission of the City and 

County of San Francisco. 

2.79 “Planning Department” means the Planning Department of the City and 

County of San Francisco. 

2.80 “Planning Director” means the Director of Planning of the City and County 

of San Francisco. 
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2.81 “Private Stormwater Management Controls” shall mean Stormwater 

Management Improvements treating any stormwater from privately-owned and maintained parcels, 

whether on private or public property. 

2.82 “Privately-Owned Community Improvements” shall mean those facilities 

and services that are privately-owned and privately-maintained for the public benefit, with varying 

levels of public accessibility, that are not dedicated to the City.  The Privately-Owned Community 

Improvements are listed in Exhibit F.  Exhibit G sets forth the provisions pertaining to the use, 

maintenance, and security of the Privately-Owned Community Improvements.  All Privately-Owned 

Community Improvements are required as a condition of regulatory approval of the Project by the 

City. 

2.83 “Processing Fees” means the standard fee imposed by the City upon the 

submission of an application for a permit or approval, which is not an Impact Fee or Exaction, in 

accordance with the City practice on a City-Wide basis.  

2.84 “Project” means the mixed use development project as described in Recital B 

and Exhibit C and the Approvals, together with Developer’s rights and obligations under this 

Agreement. 

2.85 “Project Site” has the meaning set forth in Recital A, and as more particularly 

described in Exhibit A.  

2.86 “Public Health and Safety Exception” has the meaning set forth in Section 

7.5.1. 

2.87 “Public Infrastructure Improvements” or “PII” shall mean the facilities, 

both on- and off-site, to be improved, constructed and dedicated to the City.  Public Infrastructure 

Improvements include streets within the Project, sidewalks (and associated street trees), furniture, 
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fixtures and equipment, Public Stormwater Management Improvements, all public utilities within the 

public right of way (such as  electricity, water, street lights, pedestrian lights, joint trenches and 

sewer lines but excluding any non-municipal utilities), bicycle lanes and paths in the public right of 

way, off-site intersection improvements (including but not limited to curbs, medians, signaling, 

traffic controls devices, signage, and striping), SFMTA infrastructure, and possibly parks.  All 

Public Infrastructure Improvements shall be built in accordance with the Implementing 

Approvals(i.e., improvement plans) approved by the City.  Sufficient construction bonds or 

guarantees, based on the amount required to complete the Public Infrastructure Improvements as 

determined from the approved Street Improvement Plans must also be submitted as required by the 

City consistent with the Subdivision Map Act and the San Francisco Subdivision Code. All Public 

Infrastructure Improvements are required as a condition of regulatory approval of this Project by the 

City. 

2.88 “Public Power” shall mean electricity service provided to the Project by the 

SFPUC, per the terms and responsibilities outlined in Exhibit W.  

2.89 “Public Stormwater Management Improvements” shall mean Stormwater 

Management Improvements within public right of ways, solely treating runoff from the public right 

of way. 

2.90 “Relocation Plan” means a relocation plan for existing Sunnydale households 

approved by SFHA in accordance with all applicable state and federal relocation laws. 

2.91 “Resident Replacement Unit” means a newly constructed rental unit 

intended to replace an existing public housing unit for occupancy by an existing Sunnydale 

household, in accordance with the MDA and applicable ground lease, located either within an 

Affordable Housing development or off-site within the City, as a Permanent Relocation Unit 
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voluntarily selected by the existing household in accordance with the Relocation Plan. Resident 

Replacement Units must be assisted with Operating Subsidy. 

2.92 “Restored Obligations” has the meaning set forth in Section 13.1. 

2.93 “SFMTA” means the San Francisco Municipal Transportation Agency. 

2.94 “SFPUC” means the San Francisco Public Utilities Commission. 

2.95 “SFPUC Capacity Charges” means all water and sewer capacity and 

connection fees and charges payable to the SFPUC, as and when due in accordance with the-

applicable City requirements.   

2.96 “Stormwater Management Improvements” shall mean the facilities, both 

those privately-owned and those dedicated to the City, that comprise the infrastructure and landscape 

system that is intended to manage the stormwater runoff.  

2.97 “Subdivision Code” means the San Francisco Subdivision Code. 

2.98 “Subdivision Map Act” means the California Subdivision Map Act, 

California Government Code § 66410 et seq. 

2.99 “Sunnydale Plan Documents” mean the Design Standards and Guidelines 

dated November 17, 2016, the Transportation Demand Management Plan (attached hereto as 

Exhibit M), and the Master Infrastructure Plan dated November 3, 2016 (attached hereto as 

Exhibit P), all as approved by the Board of Supervisors, as each may be revised or updated in 

accordance with this Agreement. A copy of the Sunnydale Development Plan Documents, including 

any approved amendments, will be maintained and held by the Planning Department. 

2.100 “Sunnydale SUD” means Planning Code Section 249.75 as adopted by the 

Board in Ordinance No. 16-17.   
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2.101 “Temporary Off-site Relocation” means the temporary moving of an 

existing Sunnydale household to an off-site resident for the purpose of constructing new Resident 

Replacement Units. Temporary relocation is typically defined by a term of less than 12 months, but 

may extend beyond 12 months with the consent of the relocating household. Temporarily relocated 

households retain a right to return to the on-site Resident Replacement Units.  

2.102 “Term” has the meaning set forth in Section 3.2. 

2.103 “Third-Party Challenge” has the meaning set forth in Section 8.4. 

2.104 “Transfer,” “Transferee” and “Transferred Property” have the meanings 

set forth in Sections 13.1, and in all events excludes (1) a transfer of membership interests in 

Developer or any Transferee, (2) grants of easement or of occupancy rights for existing or completed 

Buildings or other improvements (including, without limitation, space leases in Buildings),  and 

(3) the placement of a Mortgage on the Project Site.   

2.105 “Transportation Demand Management Plan” means the Transportation 

Demand Management Plan attached to this Agreement as Exhibit M. 

2.106 “Vested Elements” has the meaning set forth in Section 7.1. 

2.107 “Workforce Agreement MOU” means the Workforce Agreement MOU 

attached hereto as Exhibit I. 

3. EFFECTIVE DATE; TERM 

3.1 Effective Date.  This Agreement shall take effect upon the later of (i) the full 

execution and delivery of this Agreement by the Parties and (ii) the date the Enacting Ordinance is 

effective and operative (“Effective Date”). 

3.2 Term.  The term of this Agreement shall commence upon the Effective Date 

and shall continue in full force and effect for twenty-five (25) years thereafter unless extended or 

earlier terminated as provided herein (“Term”); provided, however, that the Term shall be extended 
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for each day of a Litigation Extension.  The term of any conditional use permit, any tentative 

subdivision map and any subsequent subdivision map shall be for the longer of (i) the Term (as it 

relates to the applicable parcel) or (ii) the term otherwise allowed under the Subdivision Map Act or 

the Planning Code. City (acting through MOHCD Director) may elect in its sole and absolute 

discretion to extend the Term due to, but not limited to, delays in availability of public financing for 

the Project. 

4. DEVELOPMENT OF PROJECT SITE 

4.1 Development Rights.  Developer and its Transferees shall have the vested 

right to develop the Project Site in accordance with and subject to the provisions of this Agreement, 

the Approvals, and any Implementing Approvals, and the City shall process all Implementing 

Approvals related to development of the Project Site in accordance with and subject to the 

provisions of this Agreement.  Developer agrees that all improvements it constructs on the Project 

Site shall be done in accordance with this Agreement, the Approvals, and any Implementing 

Approvals, and in accordance with all applicable laws.   

4.2 Project Phasing.  The Developer shall develop the Project Site in Phases, 

consistent with the Phasing Plan attached as Exhibit J, including the procedural review and approval 

requirements described in Exhibit K.   

4.3 Affordable Parcels.  Subject to the Phasing Plan approved as described in 

Section 4.2 above, Developer shall develop the Affordable Parcels in accordance with the 

Approvals, any Implementing Approvals, and the Affordable Housing Plan attached to this 

Agreement as Exhibit D.  Without limiting the foregoing, Developer shall be responsible for 

complete design, engineering, and construction (horizontal and vertical) of all improvements on the 

Affordable Parcels. 

4.4 Market Rate Parcels.   
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4.4.1 Subject to the Phasing Plan approved as 

described in Section 4.2 above, Developer shall prepare the Market Rate 

Parcels (i.e., rough grading and supporting infrastructure) for development 

(i.e., development “pads”) in accordance with the Approvals and any 

Implementing Approvals.   

4.4.2 Pursuant to the terms of the MDA, Developer 

will prepare requests for proposals (“RFPs”) and manage a selection process 

to identify third-party developers for purchase of the fee simple interest in the 

Market Rate Parcels and development of vertical improvements (i.e., 

buildings and appurtenant improvements) on the Market Rate Parcels in 

accordance with the development program required by the applicable RFP, the 

Approvals, and any Implementing Approvals.   

4.5 Public Infrastructure Improvements.  Subject to the Phasing Plan approved as 

described in Section 4.2 above, Developer shall develop the public infrastructure supporting the 

Project Site in accordance with the Approvals, any Implementing Approvals, and the Master 

Infrastructure Plan attached to this Agreement as Exhibit P.  Without limiting the foregoing, 

Developer shall be responsible for coordinating the design, engineering, and construction of the 

Public Infrastructure Improvements.  Except as modified by the Sunnydale SUD and Design 

Standards and Guidelines, all Public Infrastructure shall be designed and constructed in accordance 

with City-Wide standards.  The Phasing Plan will provide for the Public Infrastructure 

Improvements to be phased proportionately with vertical development phases.  Developer shall 

maintain and be liable for all such Public Infrastructure Improvements until formally accepted by 
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City consistent with the terms provided in the Form of City Acceptance Ordinance for Dedicated 

Infrastructure Improvements attached as Exhibit V to this Agreement.   

4.6 Community Improvements.  Subject to the Phasing Plan approved as 

described in Section 4.2 above, Developer shall develop the Community Improvements in 

substantial accordance with the Approvals, any Implementing Approvals, and the List of Public 

Infrastructure Improvements and Community Improvements attached to this Agreement as Exhibit 

E. 

4.7 Transportation Demand Management Plan.  Developer shall implement the 

Transportation Demand Management measures in substantial accordance with the Transportation 

Demand Management Plan attached to this Agreement as Exhibit M.   

4.8 Public Power.  Electric service for the project will be supplied by the City 

through the SFPUC. Such service will be provided by the City according to the SFPUC’s Rules and 

Regulations Governing Electric Service. The roles and responsibilities for power utilities are further 

discussed in Exhibit W. 

4.9 No Additional CEQA Review Required; Reliance on FEIR/EIS for Future 

Discretionary Approvals.  The Parties acknowledge that the FEIR/EIS prepared for the Project 

complies with CEQA.  The Parties further acknowledge that: (a) the FEIR/EIS contains a thorough 

analysis of the Project and possible alternatives; (b) the Mitigation Measures have been adopted to 

eliminate or reduce to an acceptable level certain adverse environmental impacts of the Project; and 

(c) the Board of Supervisors adopted CEQA Findings, including a statement of overriding 

considerations in connection with the Approvals, pursuant to CEQA Guidelines Section 15093, for 

those significant impacts that could not be mitigated to a less than significant level.  For these 

reasons, (a) the City does not intend to conduct any further environmental review or mitigation under 
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CEQA for any aspect of the Project vested under this Agreement, and (b) the City shall rely on the 

FEIR/EIS, to the greatest extent possible in accordance with applicable Laws, in all future 

discretionary actions related to the Project; provided, however, that nothing shall prevent or limit the 

discretion of the City to conduct additional environmental review in connection with any 

Implementing Approvals to the extent that such additional environmental review is required by 

applicable Laws, including CEQA. 

4.9.1 Compliance with CEQA Mitigation Measures.  

Developer shall comply with all Mitigation Measures imposed as applicable to 

each Project component, except for any Mitigation Measures that are 

expressly identified as the responsibility of a different party or entity.  

Without limiting the foregoing, Developer shall be responsible for the 

completion of all Mitigation Measures identified as the responsibility of the 

“owner” or the “project sponsor”.  The Parties expressly acknowledge that the 

FEIR/EIS and the associated MMRP are intended to be used in connection 

with each of the Approvals and any Implementing Approvals to the extent 

appropriate and permitted under applicable Law.  Nothing in this Agreement 

shall limit the ability of the City to impose conditions on any new, 

discretionary permit resulting from Material Changes as such conditions are 

determined by the City to be necessary to mitigate adverse environmental 

impacts identified through the CEQA process and associated with the Material 

Changes or otherwise to address significant environmental impacts as defined 

by CEQA created by an approval or  permit; provided, however, any such 

conditions must be in accordance with applicable Law. 
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4.10 Costa-Hawkins Rental Housing Act. 

4.10.1 Non-Applicability of Costa-Hawkins Act.  

Chapter 4.3 of the California Government Code directs public agencies to 

grant concessions and incentives to private developers for the production of 

housing for lower income households.  The Costa-Hawkins Rental Housing 

Act, California Civil Code sections 1954.50 et seq. (the “Costa-Hawkins 

Act”) provides for no limitations on the establishment of the initial and all 

subsequent rental rates for a dwelling unit with a certificate of occupancy 

issued after February 1, 1995, with exceptions, including an exception for 

dwelling units constructed pursuant to a contract with a public agency in 

consideration for a direct financial contribution or any other form of 

assistance specified in Chapter 4.3 of the California Government Code 

(section 1954.52(b)).  The Parties agree that the Costa-Hawkins Act does not 

and in no way shall limit or otherwise affect the restriction of rental charges 

for the BMR Units, if any, included as part of the development of the Market 

Rate Parcels.  This Agreement falls within the express exception to the Costa-

Hawkins Act, Section 1954.52(b) because this Agreement is a contract with a 

public entity in consideration for contributions and other forms of assistance 

specified in Chapter 4.3 (commencing with Section 65919 of Division 1 of 

Title 7 of the California Government Code).  The City and Developer would 

not be willing to enter into this Agreement without the understanding and 

agreement that Costa-Hawkins Act provisions set forth in California Civil 

Code section 1954.52(a) do not apply to the BMR Units as a result of the 
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exemption set forth in California Civil Code section 1954.52(b) for the 

reasons set forth in this Section 4.10.1. 

4.10.2 General Waiver.  Developer, on behalf of itself 

and all of its successors and assigns of all or any portion of the Project Site or 

this Agreement, agrees not to challenge and expressly waives, now and 

forever, any and all rights to challenge the requirements of this Agreement 

related to the establishment of the BMR Units under the Costa-Hawkins Act 

(as the Costa-Hawkins Act may be amended or supplanted from time to time).  

If and to the extent such general covenants and waivers are not enforceable 

under Law, the Parties acknowledge and that they are important elements of 

the consideration for this Agreement and the Parties should not have the 

benefits of this Agreement without the burdens of this Agreement.  

Accordingly, if Developer challenges the application of this covenant and 

waiver, then such breach will be an Event of Default and City shall have the 

right to terminate this Agreement as to the portion of the Project under the 

ownership or control of Developer. 

4.10.3 Inclusion in All Assignment and Assumption 

Agreements and Recorded Restrictions.  Developer shall include the 

provisions of this Section 4.10 in any and all assignment and assumption 

agreements, and any and all recorded restrictions, for any portion of the 

Project Site that includes or will include BMR Units. 

5. COMMUNITY BENEFITS  

The Parties acknowledge and agree that the development of the Project in 

accordance with this Agreement provides a number of public benefits to the City beyond those 
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achievable through existing Laws (the “Community Benefits”).  The Community Benefits 

include, but are not limited to, the redevelopment and replacement of the affordable housing 

units currently occupying the Project Site, the redevelopment of the Public Infrastructure 

Improvements (e.g., streets, curbs, gutters, sewers, etc.) supporting the Project Site, and the 

development of the Community Improvements described in Exhibit E.  The City acknowledges 

and agrees that a number of the Community Benefits would not be otherwise achievable without 

the express agreement of Developer under this Agreement.   

6. OBLIGATIONS OF DEVELOPER 

6.1 Development of the Project Site. Through this Agreement Developer has 

agreed to meet all of the obligations contained herein and specifically to carry out the obligations for 

the development of the Project Site contained in Article 4 above and as further described in the 

Exhibits. 

6.2 Development by Transferees.  Notwithstanding Section 6.1 above, the parties 

acknowledge and agree that Developer intends to assign its rights and obligations under this 

Agreement with respect to various portions of the Project to different entities “Transferees”, as 

described in Recital G and pursuant to the assignment and transfer provisions of Article 13.  As 

such, the obligations of the Developer under this Article 6 shall apply to Developer or its applicable 

Transferee for each portion of the Project.  

6.3 Completion of Project.  Upon commencement of a Phase, Developer shall 

diligently prosecute to completion all construction on the applicable portion of the Project Site in 

accordance with the Approvals, any Implementing Approvals,  and the approved Phase Application.  

The foregoing notwithstanding, unless this Agreement is terminated in accordance with Article 12, 

expiration of any building permit or other Approval or Implementing Approval shall not limit 

Developer’s vested rights as set forth in this Agreement, and Developer shall have the right to seek 
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and obtain subsequent building permits or approvals consistent with this Agreement at any time 

during the Term.  Notwithstanding the foregoing, the Parties recognize that the Developer’s ability 

to initiate and complete each Phase of construction is subject to the availability of City funding and 

the funding agreements between the Developer and the City, and to secure such funding the 

Developer must comply with all requirements necessary to apply for, secure and continue to receive 

such funding from the City consistent with the terms included in Exhibit O and any terms contained 

in any City loan documents. 

6.4 Project Costs. Except as otherwise expressly set forth in this Agreement, 

Developer shall pay for all costs relating to the Project consistent with the terms of this Agreement. 

6.5 Contracting for Community Improvements and Public Infrastructure 

Improvements.  In connection with the construction of the Community Improvements and Public 

Infrastructure Improvements, Developer shall, as applicable to each Phase, engage one or more 

contractors that are duly licensed in California and qualified to complete the work (the 

“Contractor”).  The Contractor shall contract directly with Developer pursuant to an agreement to 

be entered into by Developer and Contractor (the “Construction Contract”), which shall:  (i) be a  

contract that meets all of the City’s and MOHCD’s requirements, including any procurement 

requirements; (ii) require the Contractor or Developer to obtain and maintain bonds for one-hundred 

percent (100%) of the cost of construction for performance and fifty percent (50%) of payment for 

labor and materials (and include the City and Developer as dual obligees under the bonds), or 

provide a letter of credit or other security satisfactory to the City, in accordance with the 

requirements of the Subdivision Code; (iii) require the Contractor to obtain and maintain customary 

insurance, including workers compensation in statutory amounts, Employer’s liability, general 

liability, and builders all-risk; (iv) release the City from any and all claims relating to the 
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construction, including but not limited to mechanics liens and stop notices; (v) subject to the rights 

of any Mortgagee that forecloses on the property, include the City as a third party beneficiary, with 

all rights to rely on the work, receive the benefit of all warranties, and prospectively assume 

Developer’s obligations and enforce the terms and conditions of the Construction Contract as if the 

City were an original party thereto; and (vi) relative to all work performed by the Project’s architect 

and engineer, require that the City be included as a third party beneficiary, with all rights to rely on 

the work product, receive the benefit of all warranties and covenants, and prospectively assume the 

Developer’s obligations and enforce the terms and conditions of the applicable contract as if the City 

were an original party thereto. 

6.6 Workforce Agreement MOU.  The Parties agree that the Workforce 

Agreement MOU shall apply to all work performed under this Agreement. 

6.7 Cooperation by Developer.  

6.7.1 Developer shall, in a timely manner, provide the 

City and each City Agency with all documents, applications, plans and other 

information reasonably necessary for the City to comply with its obligations 

under this Agreement. 

6.7.2 Developer shall, in a timely manner, comply 

with all reasonable requests by the Planning Director and each City Agency 

for production of documents or other information evidencing compliance with 

this Agreement. 

6.8 Nondiscrimination.  In the performance of this Agreement, Developer agrees 

not to discriminate against any employee, City employee working with Developer’s contractor or 

subcontractor, applicant for employment with such contractor or subcontractor, or against any person 



 
 

32115\5841897.1  30 
32115\5841897.3  

seeking accommodations, advantages, facilities, privileges, services, or membership in all business, 

social, or other establishments or organizations, on the basis of the fact or perception of a person’s 

race, color, creed, religion, national origin, ancestry, age, height, weight, sex, sexual orientation, 

gender identity, domestic partner status, marital status, disability or Acquired Immune Deficiency 

Syndrome or HIV status (AIDS/HIV status), or association with members of such protected classes, 

or in retaliation for opposition to discrimination against such classes. 

6.9 Prevailing Wages.  Developer agrees that all persons performing labor in the 

construction of Public Infrastructure Improvements as defined in the Administrative Code, or 

otherwise as required by California law, on the Project Site shall be paid not less than the highest 

prevailing rate of wages for the labor so performed as provided under Section 6.22(E) of the 

Administrative Code, shall be subject to the same hours and working conditions, and shall receive 

the same benefits as in each case are provided for similar work performed in San Francisco, 

California, and Developer shall include this requirement in any contract entered into by Developer 

for the construction of any such Public Infrastructure Improvements.  Upon request, Developer and 

its contractors will provide to City any workforce payroll records as needed to confirm compliance 

with this section.   

6.10 City Cost Recovery.  

6.10.1 Developer shall timely pay to the City all 

Impact Fees and Exactions applicable to the Project or the Project Site as set 

forth in Section 7.4. 

6.10.2 Developer shall timely pay to the City all 

Processing Fees applicable to the processing or review of applications for the 

Approvals and Implementing Approvals as set forth in Section 7.4.   
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6.10.3 All City Costs incurred in connection with 

processing and issuing any Implementing Approvals or administering this 

Agreement (except for the costs that are covered by Processing Fees) shall be 

the responsibility of MOHCD to pay. 

6.10.4 MOHCD shall make payments within sixty (60) 

days following receipt of a written invoice from OEWD per the process 

outlined below. 

6.10.5 OEWD shall provide MOHCD on a quarterly 

basis (or such alternative period as agreed to by the City Agencies) a 

reasonably detailed statement showing costs incurred by OEWD, and the City 

Agencies, including the hourly rates for each City staff member at that time, 

the total number of hours spent by each City staff member during the invoice 

period, any additional costs incurred by the City Agencies and a brief 

description of the work completed.  OEWD will use reasonable efforts to 

provide an accounting of time and costs from each City Agency in each 

invoice; provided, however, if OEWD is unable to provide an accounting 

from one or more of such parties OEWD may send an invoice to MOHCD 

that does not include the charges of such party or parties without losing any 

right to include such charges in a future or supplemental invoice. The City 

Attorney’s Office will not submit billing through OEWD, but will instead 

include billing for costs incurred in the quarterly billing sent to MOHCD 

directly under established procedures between MOHCD and the City 

Attorney’s Office.  MOHCD’s obligation to pay the City Costs shall survive 
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the termination of this Agreement.  MOHCD shall have no obligation to pay 

for any City Cost that is not invoiced to MOHCD within six (6) months from 

the date the City Cost was incurred.  City Agencies will maintain records, in 

reasonable detail, and shall make such records available for inspection by 

MOHCD.   

6.10.6 If MOHCD in good faith disputes any portion of 

an invoice, then within sixty (60) days following receipt of the invoice 

MOHCD shall provide notice of the amount disputed and the reason for the 

dispute, and the City Agencies shall use good faith efforts to reconcile the 

dispute as soon as practicable. MOHCD shall have no right to withhold the 

disputed amount.   

6.10.7 Notwithstanding the foregoing, MOHCD may 

elect to negotiate and enter into memoranda of understanding with some or all 

of the affected City Agencies to specify billing rates, annual budgets, and/or 

unique repayment terms to be applied to this Project. MOHCD shall have the 

right to amend these agreements with the consent of the affected City Agency. 

6.11 Nexus/Reasonable Relationship Waiver.  Developer consents to, and waives 

any rights it may have now or in the future, to challenge with respect to the Project or the Approvals, 

the legal validity of, the conditions, requirements, policies, or programs required by this Agreement 

or the Existing Standards, including, without limitation, any claim that they constitute an abuse of 

police power, violate substantive due process, deny equal protection of the laws, effect a taking of 

property without payment of just compensation, or impose an unlawful tax.  In the event Developer 

challenges any Future Change to an Existing Standard, or any increased or new fee permitted under 



 
 

32115\5841897.1  33 
32115\5841897.3  

Section 2.3, then the City shall have the right to withhold additional development approvals or 

permits until the matter is resolved; provided, however, Developer shall have the right to make 

payment or performance under protest, and thereby receive the additional approval or permit while 

the matter is in dispute. 

6.12 Taxes.  Nothing in this Agreement limits the City’s ability to impose new or 

increased taxes or special assessments, or any equivalent or substitute tax or assessment, provided (i) 

the City shall not institute on its own initiative proceedings for any new or increased special tax or 

special assessment for a land-secured financing district (including the special taxes under the Mello-

Roos Community Facilities Act of 1982 (California Government Code Section 53311 et seq.)) that 

includes the Project Site unless the new district is City-Wide, or encompasses an area greater than 

the Project Site such as a Supervisoral District or neighborhood defined by the Planning Department 

or MOHCD, or Developer gives its prior written consent to such proceedings, and (ii) no such tax or 

assessment shall be targeted or directed at the Project, including, without limitation, any tax or 

assessment targeted solely or substantially at the Project Site.  Nothing in the foregoing prevents the 

City from imposing any tax or assessment against the Project Site, or any space therein, that is 

enacted in accordance with law and applies to similarly-situated property on a City-Wide basis. 

6.13 Indemnification 

6.13.1 Indemnification of City.  Developer shall 

Indemnify the City and its officers, agents and employees from and, if 

requested, shall defend them against any and all loss, cost, damage, injury, 

liability, and claims (“Losses”) to the extent arising from Developer’s breach 

of or negligent performance (or nonperformance) of this Agreement, except to 

the extent that such Indemnity is void or otherwise unenforceable under 
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applicable law, and except to the extent such Loss is the result of the active 

negligence or willful misconduct of City.  The foregoing Indemnity shall 

include, without limitation, reasonable fees of attorneys, consultants and 

experts and related costs, and the City’s cost of investigating any claims 

against the City.  All Indemnifications set forth in this Agreement shall 

survive the expiration or termination of this Agreement.  

7. VESTING AND CITY OBLIGATIONS 

7.1 Vested Rights.  By the Approvals the City has made a policy decision that the 

Project, as described in and as may be modified in accordance with the Approvals, is in the best 

interests of the City and promotes the public health, safety and welfare.  Developer shall have the 

vested right to develop the Project as set forth in the Approvals and this Agreement, including 

without limitation with the following vested elements: the locations and numbers of Buildings 

proposed, the land uses, height and bulk limits, including the maximum density, intensity and gross 

square footages, the permitted uses, the provisions for Community Improvements and Public 

Infrastructure Improvements (collectively, the “Vested Elements”; provided the Existing Uses on 

the Project Site shall also be included as Vested Elements).  The Vested Elements are subject to and 

shall be governed by Applicable Laws.  The expiration of any building permit or Approval shall not 

limit the Vested Elements, and Developer shall have the right to seek and obtain subsequent building 

permits or approvals, including Implementing Approvals at any time during the Term, any of which 

shall be governed by Applicable Laws.  Each Implementing Approval, once granted, shall be 

deemed an Approval for purposes of this Article 7.   

7.2 Existing Standards.  The City shall process, consider, and review all 

Implementing Approvals in accordance with (i) the Approvals, (ii) the San Francisco General Plan, 

the Municipal Code (including the Subdivision Code) and all other applicable City policies, rules 
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and regulations as each of the foregoing is in effect on the Effective Date (“Existing Standards”), 

as the same may be amended or updated in accordance with permitted Future Changes to Existing 

Standards as set forth in Section 7.3, and (iii) this Agreement (collectively, “Applicable Laws”). 

7.3 Future Changes to Existing Standards.  All future changes to Existing 

Standards and any other Laws, plans or policies adopted by the City or adopted by voter initiative 

after the Effective Date (“Future Changes to Existing Standards”) shall apply to the Project and 

the Project Site except to the extent they conflict with this Agreement, including the Exhibits 

attached hereto, or the terms and conditions of the Approvals, including but not limited to the 

Sunnydale SUD, the Design Standards and Guidelines, the Master Infrastructure Plan, and the 

Transportation Demand Management Plan.  In the event of such a conflict, the terms of this 

Agreement and the Approvals shall prevail, subject to the terms of Section 7.6. 

7.3.1 Future Changes to Existing Standards shall be 

deemed to conflict with this Agreement and the Approvals if they: 

(a) limit or reduce the density or intensity of the 

Project, or any part thereof, or otherwise require any reduction in the square 

footage or number of proposed Buildings or change the location of proposed 

Buildings or change or reduce other improvements, such as sidewalk and 

setback widths, and street widths from that permitted under this Agreement 

for the Project, the Existing Standards, or the Approvals;   

(b) limit or reduce the height or bulk of the 

Project, or any part thereof, or otherwise require any reduction in the height or 

bulk of individual proposed Buildings or other improvements that are part of 
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the Project from that permitted under this Agreement, the Existing Standards, 

or the Approvals; 

(c) limit, reduce or change the location of 

vehicular access or parking, or any limit, reduction or change in the location, 

quantity or quality of non-motorized and transit facilities (e.g., sidewalk 

widths, vehicle turning radii, etc.) from that permitted under this Agreement, 

the Existing Standards, or the Approvals;  

(d) limit any land uses for the Project from that 

permitted under this Agreement, the Existing Standards, the Approvals or the 

Existing Uses;   

(e) change or limit the Approvals or Existing 

Uses; 

(f) materially limit or control the rate, timing, 

phasing, or sequencing of the approval, development, or construction of all or 

any part of the Project in any manner, including the demolition of existing 

Buildings at the Project Site, except for limitations imposed by the availability 

of financing or the requirements of the relocation of existing residents as 

addressed in the MDA; 

(g) require the issuance of permits or approvals 

by the City other than those required under the Existing Standards; 

(h) limit or control the availability of public 

utilities, services or facilities or any privileges or rights to public utilities, 

services, or facilities for the Project as contemplated by the Approvals; 
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(i) materially and adversely limit the processing 

or procuring of applications and approvals of Implementing Approvals that 

are consistent with Approvals; or, 

(j) impose or increase any Impact Fees and 

Exactions beyond those set forth in Exhibit H, as they apply to the Project 

(other than the built in escalators based on CPI which may be included in any 

Impact Fees and Exactions applied to the Project).  

7.3.2 Developer may elect to have a Future Change to 

Existing Standards that conflicts with this Agreement and the Approvals 

applied to the Project or the Project Site by giving the City notice of its 

election to have a Future Change to Existing Standards applied, in which case 

such Future Change to Existing Standards shall be deemed to be an Existing 

Standard; provided, however, if the application of such Future Change to 

Existing Standards would be a Material Change to the City’s obligations 

hereunder, the application of such Future Change to Existing Standards shall 

require the concurrence of any affected City Agencies.  Nothing in this 

Agreement shall preclude the City from applying Future Changes to Existing 

Standards to the Project Site for any development not within the scope of the 

“Project” described under this Agreement.  In addition, nothing in this 

Agreement shall preclude Developer from pursuing any challenge to the 

application of any Future Changes to Existing Standards to all or part of the 

Project Site. 
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7.3.3 The Sunnydale Plan Documents may be 

amended with Developer’s consent from time to time without the amendment 

of this Agreement as follows: (a) changes other than Material Changes may be 

agreed to in writing by the Planning Director and the MOHCD Director and 

any affected City Agency (as appropriate), each in their reasonable discretion, 

and (b) Material Changes may be agreed to in writing by the Planning 

Commission, the City Administrator, the MOHCD Director and the affected 

City Agency (either by its Director or, if existing, its applicable Commission), 

each in their sole discretion, provided that any Material Change to the 

Sunnydale Plan Documents that requires a change to the Sunnydale SUD or 

this Agreement shall also be subject to the approval of the Board of 

Supervisors in accordance with Section 12.1.  Without limiting the foregoing, 

the Parties agree that any change to the Transportation Demand Management 

Plan must be approved by SFMTA, any change to the Affordable Housing 

Plan must be approved by MOHCD, and any change to the Master 

Infrastructure Plan must be approved by DPW, the SFMTA and the SFPUC. 

7.3.4 The Parties acknowledge that, for certain parts 

of the Project, Developer must submit a variety of applications for 

Implementing Approvals before Commencement of Construction.  Developer 

shall be responsible for obtaining all Implementing Approvals before the start 

of any construction to the extent required under Applicable Law.  

Notwithstanding anything in this Agreement to the contrary, when considering 

any such application for a Implementing Approval, the City shall apply the 



 
 

32115\5841897.1  39 
32115\5841897.3  

applicable provisions, requirements, rules, or regulations that are contained in 

the California Building Standards Code, as amended by the City, including 

requirements of the San Francisco Building Code, Public Works Code (which 

includes the Stormwater Management Ordinance), Subdivision Code, 

Mechanical Code, Electrical Code, Plumbing Code, Fire Code or other 

uniform construction codes or utility standards applicable on a City-Wide 

basis.  In implementing this Section 7.3.4, upon application for an 

Implementing Approval, the City Agencies shall apply their then-existing 

technical design standards and specifications with respect to Public 

Infrastructure Improvements (the “PII”) so that the PII integrates and 

functions with existing City systems, with Project phases already completed, 

and with applicable law; provided, however, that the City cannot impose 

standards or requirement on Developer that the City would not apply to itself 

if the PII was to be constructed by the City on its own. The Parties understand 

and agree that any PII identified in this Agreement or the Sunnydale Plan 

Documents may become part of a larger City system and that the proposed PII 

must be constructed so as to integrate and function with the existing City 

system and with Project phases already completed in every material respect.           

7.3.5 Developer shall have the right, from time to 

time and at any time, to file subdivision map applications (including phased 

final map applications and development-specific condominium map or plan 

applications) with respect to some or all of the Project Site, to subdivide, 

reconfigure or merge the parcels comprising the Project Site as may be 
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necessary or desirable in order to develop a particular part of the Project.  The 

specific boundaries of parcels shall be set by Developer and approved by the 

City during the subdivision process.  Nothing in this Agreement shall 

authorize Developer to subdivide or use any of the Project Site for purposes of 

sale, lease or financing in any manner that conflicts with the Subdivision Map 

Act or with the Subdivision Code.  Nothing in this Agreement shall prevent 

the City from enacting or adopting changes in the methods and procedures for 

processing subdivision and parcel maps so long as such changes do not 

conflict with the provisions of this Agreement or with the Approvals.  

7.3.6 Without limiting the generality of this Section 

7.3, the Project shall not be subject to any pending or future requirements 

relating to greywater or recycled water.  

7.4 Fees and Exactions. 

7.4.1 Generally.  The Project shall only be subject to 

the Processing Fees and Impact Fees and Exactions as set forth in this 

Section 7.4, and the City shall not impose any new Processing Fees or Impact 

Fees and Exactions on the development of the Project or impose new 

conditions or requirements for the right to develop the Project (including 

required contributions of land, public amenities or services) except as set forth 

in this Agreement. The Parties acknowledge that the provisions contained in 

this Section 7.4, and as outlined in Exhibit H, are intended to implement the 

intent of the Parties that Developer have the right to develop the Project 

pursuant to specified and known criteria and rules, and that the City receive 
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the benefits which will be conferred as a result of such development without 

abridging the right of the City to act in accordance with its powers, duties and 

obligations, except as specifically provided in this Agreement. 

7.4.2 Impact Fees and Exactions.  Developer shall pay 

Impact Fees in accordance with the schedule of Impact Fees and Exactions 

attached to this Agreement as Exhibit H. 

7.4.3 Processing Fees.  The Project shall be subject to 

all City Processing Fees as set forth in Exhibit H to this Agreement. 

7.4.4 Limitation on City’s Future Discretion.  The 

City in granting the Approvals and vesting the Developer’s rights to develop 

the Project through this Agreement is limiting its future discretion with 

respect to the Project and Implementing Approvals to the extent that they are 

consistent with the Approvals and this Agreement, including those elements 

as approved in the Design Standards and Guidelines (e.g., street width, 

curblines, landscaping and street grades, etc.).  For elements included in a 

request for an Implementing Approval that have not been previously reviewed 

or considered by the applicable City Agency (including but not limited to 

additional details or plans for a proposed building), the City Agency shall 

exercise its discretion consistent with the provisions of the Approvals and this 

Agreement, and otherwise in accordance with customary practice.  In no event 

shall a City Agency deny issuance of an Implementing Approval based upon 

items that are consistent with the Approvals and this Agreement.  

Consequently, the City shall not use its discretionary authority to change the 
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policy decisions reflected by the Approvals and this Agreement or otherwise 

to prevent or to delay development of the Project as contemplated in the 

Approvals and this Agreement. Nothing in the foregoing shall impact or limit 

the City’s discretion with respect to: (a) proposed Implementing Approvals 

that seek a Material Change to the Approvals, or (b) Board of Supervisor 

decisions on subdivision map appeals, as required by Law, not contemplated 

by the Approvals.   

7.5 Changes in Federal or State Laws. 

7.5.1 City’s Exceptions. Notwithstanding any 

provision in this Agreement to the contrary, each City Agency having 

jurisdiction over the Project shall exercise its discretion under this Agreement 

in a manner that is consistent with the public health and safety and shall at all 

times retain its respective authority to take any action that is necessary to 

protect the physical health and safety of the public (the “Public Health and 

Safety Exception”) or reasonably calculated and narrowly drawn to comply 

with applicable changes in Federal or State Law affecting the physical 

environment (the “Federal or State Law Exception”), including the authority 

to condition or deny an Implementing Approval or to adopt a new Law 

applicable to the Project so long as such condition or denial or new regulation 

(i) is limited solely to addressing a specific and identifiable issue in each case 

required to protect the physical health and safety of the public or (ii) is 

required to comply with a Federal or State Law and in each case not for 

independent discretionary policy reasons that are inconsistent with the 
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Approvals or this Agreement and (iii) is applicable on a City-Wide basis to 

the same or similarly situated uses and applied in an equitable and non-

discriminatory manner.  Developer retains the right to dispute any City 

reliance on the Public Health and Safety Exception or the Federal or State 

Law Exception. 

7.5.2 Changes in Federal or State Laws.  If Federal or 

State Laws issued, enacted, promulgated, adopted, passed, approved, made, 

implemented, amended, or interpreted after the Effective Date have gone into 

effect and (i) preclude or prevent compliance with one or more provisions of 

the Approvals or this Agreement, or (ii) materially and adversely affect 

Developer’s or the City’s rights, benefits or obligations, such provisions of 

this Agreement shall be modified or suspended as may be necessary to comply 

with such Federal or State Law.  In such event, this Agreement shall be 

modified only to the extent necessary or required to comply with such Law, 

subject to the provisions of Section 7.6, as applicable. 

7.5.3 Changes to Development Agreement Statute.  

This Agreement has been entered into in reliance upon the provisions of the 

Development Agreement Statute.  No amendment of or addition to the 

Development Agreement Statute which would affect the interpretation or 

enforceability of this Agreement or increase the obligations or diminish the 

development rights of Developer hereunder, or increase the obligations or 

diminish the benefits to the City hereunder shall be applicable to this 

Agreement unless such amendment or addition is specifically required by Law 
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or is mandated by a court of competent jurisdiction.  If such amendment or 

change is permissive rather than mandatory, this Agreement shall not be 

affected. 

7.5.4 Termination of Agreement. If any of the 

modifications, amendments or additions described in Section 7.3.3 or this 

Section 7.5 or any changes in Federal or State Laws described above would 

materially and adversely affect the construction, development, use, operation 

or occupancy of the Project as currently contemplated by the Approvals, or 

any material portion thereof, such that the Project becomes economically 

infeasible (a “Law Adverse to Developer”), then Developer shall notify the 

City and propose amendments or solutions that would maintain the benefit of 

the bargain (that is this Agreement) for both Parties.  If any of the 

modifications, amendments or additions described in Sections 7.3.3 or this 

Section 7.5 or any changes would materially and adversely affect or limit the 

Community Benefits (a “Law Adverse to the City”), then the City shall 

notify Developer and propose amendments or solutions that would maintain 

the benefit of the bargain (that is this Agreement) for both Parties.   Upon 

receipt of a notice under this Section 7.5.4, the Parties agree to meet and 

confer in good faith for a period of not less than ninety (90) days in an attempt 

to resolve the issue.  If the Parties cannot resolve the issue in ninety (90) days 

or such longer period as may be agreed to by the Parties, then the Parties shall 

mutually select a mediator at JAMS in San Francisco for nonbinding 

mediation for a period of not less than thirty (30) days.  If the Parties remain 
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unable to resolve the issue following such mediation, then (i) Developer shall 

have the right to terminate this Agreement following a Law Adverse to 

Developer upon not less than thirty (30) days prior notice to the City, and (ii) 

the City shall have the right to terminate this Agreement following a Law 

Adverse to the City upon not less than thirty (30) days prior notice to 

Developer; provided, notwithstanding any such termination, Developer shall 

be required to complete any Phase for which financing has been closed, and 

such completion shall include any Community Benefits and Public 

Infrastructure Improvements in connection with a particular new Building, or 

Phase, as set forth in the approved Phase Application for the applicable Phase.   

7.6 No Action to Impede Approvals.  Except and only as required under 

Section 7.6, the City shall take no action under this Agreement nor impose any condition on the 

Project that would conflict with this Agreement or the Approvals.  An action taken or condition 

imposed shall be deemed to be in conflict with this Agreement or the Approvals if such actions or 

conditions result in the occurrence of one or more of the circumstances identified in Section 7.3.1. 

7.7 Priority Processing for Implementing Approvals.  City acknowledges and 

agrees that the Project is a critical City initiative.  Accordingly, all City Agencies tasked with 

managing or reviewing various elements of the Implementing Approvals or other measures to 

implement the Project shall treat the Project as a priority, and shall make best efforts to dedicate 

sufficient attention and resources to the Project to facilitate the expeditious development thereof, as 

contemplated by this Agreement. 

7.8 Criteria for Approving Implementing Approvals.  The City shall not 

disapprove applications for Implementing Approval based upon any item or element that is 
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consistent with this Agreement and the Approvals, and shall consider all such applications in 

accordance with its customary practices (subject to the requirements of this Agreement); provided, 

however, that the City may subject an Implementing Approval to any condition that is necessary to 

bring the Implementing Approval into compliance with Applicable Laws.  The City shall in no event 

be obligated to approve an application for an Implementing Approval that would effect a Material 

Change.  If the City denies any application for an Implementing Approval that implements a Project 

as contemplated by the Approvals in order to bring such Implementing Approval into compliance 

with Applicable Laws, the City must specify in writing the reasons for such denial and shall suggest 

modifications required for approval of the application.  Any such specified modifications shall be 

consistent with Applicable Laws and City staff shall approve the application if it is subsequently 

resubmitted for City review and corrects or mitigates, to the City’s reasonable satisfaction, the stated 

reasons for the earlier denial in a manner that is consistent and compliant with Applicable Laws and 

does not include new or additional information or materials that give the City a reason to object to 

the application under the standards set forth in this Agreement.  The City agrees to rely on the 

FEIR/EIS, to the greatest extent possible, as more particularly described in Section 4.9.  With respect 

to any Implementing Approval, the City agrees to rely on the General Plan Consistency Findings to 

the greatest extent possible in accordance with applicable Laws; provided, however, that nothing 

shall prevent or limit the discretion of the City to require new or revised General Plan consistency 

findings in connection with any Material Change to the Approvals.  

If any City Agency with jurisdiction objects to an Implementing Approval for any 

Building or any Community Improvement (including if the Community Improvement is part of a 

larger permit application) based upon the proposed width of a sidewalk, street or alley, then 

Developer may make a written demand for representatives from Developer, MTA, DPW, 
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Planning, and the objecting City Agency to meet and confer in good faith within five (5) 

business days of the objection being raised (whether raised formally or informally) to attempt to 

find a mutually satisfactory resolution to the objection that meets the goals of City policy, 

including the City’s Better Streets Plan, its Transit First Policy, and the Project requirements and 

goals, including the Design Standards and Guidelines document, or any applicable streetscape 

plan, the Approvals or this Agreement. By entering into this Agreement, the City’s Board of 

Supervisors has reviewed and approved the sidewalk, street and alley widths, as set forth in 

Exhibit P and the Design Standards and Guidelines, as consistent with the City’s central policy 

objective to ensure street safety for all users while maintaining adequate clearances, including for 

fire apparatus vehicles. 

7.9 Estoppel Certificates.  Developer may, at any time, and from time to time, 

deliver notice to the Planning Director requesting that the Planning Director certify to Developer, a 

potential Transferee, or a potential lender to Developer, in writing that to the best of the Planning 

Director’s knowledge:  (i) this Agreement is in full force and effect and a binding obligation of the 

Parties; (ii) this Agreement has not been amended or modified, and if so amended or modified, 

identifying the amendments or modifications and stating their date and providing a copy or referring 

to the recording information; (iii) Developer is not in Default in the performance of its obligations 

under this Agreement, or if in Default, to describe therein the nature and amount of any such 

Defaults; and (iv) the findings of the City with respect to the most recent annual review performed 

pursuant to Article 9.  The Planning Director, acting on behalf of the City, shall execute and return 

such certificate within forty-five (45) days following receipt of the request.   

7.10 Existing, Continuing Uses and Interim Uses.  The Parties acknowledge that 

the Existing Uses are lawfully authorized uses and may continue, as such uses may be modified by 
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the Project, provided that any modification thereof that is not a component of or contemplated by the 

Project is subject to any conditions or requirements placed on the Project through the MDA, ground 

lease or any loan or grant agreements between the Developer and the City.  Developer and SFHA 

may install interim or temporary uses on the Project Site, which uses must not preclude those uses 

allowed under the Approvals.  Without limiting the foregoing, such interim or temporary uses may 

include, but shall not be limited to, roads, pedestrian paths, site amenities, and other improvements 

intended to facilitate the phased development of the Project.  Additionally, any actions taken on the 

Project Site that are not explicitly contemplated as part of this Agreement will be reviewed pursuant 

to the rules of the Sunnydale SUD and the Planning Code as applicable. 

8. MUTUAL OBLIGATIONS 

8.1 Revocation or Termination.  Upon any early revocation or termination of this 

Agreement (as to all or any part of the Project Site), the Parties agree to execute a written statement 

acknowledging such revocation or termination, signed by the appropriate agents of the City and 

Developer, and record such instrument in the Official Records.   

8.2 Agreement to Cooperate; Specific Actions by the City. 

8.2.1 Agreement to Cooperate.  The Parties agree to 

cooperate with one another to expeditiously implement the Project in 

accordance with the Approvals, any Implementing Approvals and this 

Agreement, and to undertake and complete all actions or proceedings 

reasonably necessary or appropriate to ensure that the objectives of this 

Agreement, the Approvals and any Implementing Approvals are implemented.  

The Parties agree that the Planning Department (or such other department to 

whom the obligation is delegated by the Director of the Planning Department 

after notice to Developer) will act as the City’s lead agency to facilitate 
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coordinated City review of applications for the Project.  As such, Planning 

Department (or such other department) staff will:  (a) work with Developer to 

ensure that all such applications to the City are technically sufficient and 

constitute complete applications, and (b) interface with City staff responsible 

for reviewing any application under this Agreement to facilitate an orderly, 

efficient approval process that avoids delay and redundancies.  

8.2.2 Specific Actions by the City.  The City actions 

and proceedings subject to this Agreement shall be through the Planning 

Department, as well as affected City Agencies (and when required by 

applicable Law, the Board of Supervisors), and shall include instituting and 

completing proceedings for temporary or permanent closing or occupancy, 

widening, narrowing, modifying (including changes from vehicular to 

pedestrian use) or changing the grades of streets, alleys, sidewalks, and other 

right-of-ways, and other necessary modifications of the streets, the street 

layout, and other public or private right-of-ways in or near the Project Site, 

including streetscape improvements, encroachment permits, improvement 

permits, and any requirement to abandon, remove, and relocate public utilities 

(and, when applicable, City utilities) within the public right-of-ways as 

identified in the Approvals and Implementing Approvals.  City Agencies shall 

process with due diligence all submissions and applications by Developer on 

all permits, approvals, construction or occupancy permits for the Project 

subject to the acceptance of the same as complete. 
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8.3 Non-City Approvals Cooperation to Obtain Permits.  The Parties acknowledge 

that certain portions of the Project may require the approval of Federal, State, and local 

governmental agencies that are independent of the City and not a Party to this Agreement (“Non-

City Agencies”).  The City will reasonably cooperate with reasonable requests by Developer in 

connection with Developer’s efforts to obtain permits, agreements, or entitlements from Non-City 

Agencies as may be necessary or desirable for the development, operation and use of the Project 

(each, a “Non-City Approval”).  The City’s commitment to Developer under this Agreement is 

subject to the following conditions: 

(a) Throughout the permit process for any Non-City Approval, 

Developer shall consult and coordinate with each affected City Agency in Developer’s efforts to 

obtain the permits, agreements, or entitlements, and each such City Agency shall cooperate 

reasonably with Developer in Developer’s efforts to obtain the same. 

(b) Developer shall not agree to conditions or restrictions in 

any Non-City Approval that could create:  (1) any obligations on the part of any City Agency, 

unless the City Agency agrees in writing, following the receipt of any necessary governmental 

approvals, to assume such obligations; or (2) any restrictions on City property, unless in each 

instance the City, including each affected City Agency, has previously approved in its sole 

discretion the conditions or restrictions in writing following the receipt of any necessary 

governmental approvals. 

(c) The City shall have no duty to cooperate with public 

utilities and communication service providers to the extent that the cooperation efforts requested 

by Developer are materially in excess of the City’s typical efforts in connection with other major 

development and construction projects in the City. 
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(d) Costs.  Developer shall bear all costs associated with 

applying for and obtaining any necessary Non-City Approval. Developer, at no cost to the City, 

shall be solely responsible for complying with any Non-City Approval and any and all conditions 

or restrictions imposed as part of a Non-City Approval. Developer shall pay or otherwise 

discharge any fines, penalties, or corrective actions imposed as a result of Developer’s failure to 

comply with any Non-City Approval. 

8.4 Cooperation in the Event of Third-Party Challenge.  In the event any 

administrative, legal or equitable action or proceeding is instituted by any party other than the City, 

SFHA, or Developer challenging the validity or performance of any provision of this Agreement, the 

Project, the Approvals or Implementing Approvals, the adoption or certification of the FEIR/EIS or 

other actions taken pursuant to CEQA, or other approvals under Laws relating to the Project, any 

action taken by the City, SFHA, or Developer in furtherance of this Agreement, or any combination 

thereof relating to the Project or any portion thereof (“Third-Party Challenge”), the Parties shall 

cooperate in defending against such challenge.  The City or SFHA, as applicable, shall promptly 

notify Developer of any Third-Party Challenge instituted against the City. 

8.4.1 Developer shall assist and cooperate with the 

City and SFHA at Developer’s own expense in connection with any Third-

Party Challenge.  The City Attorney’s Office and SFHA may use its own legal 

staff or outside counsel in connection with defense of the Third-Party 

Challenge, at the City Attorney’s and SFHA’s sole discretion.  Developer 

shall reimburse the City and SFHA for their actual costs in defense of the 

action or proceeding, including but not limited to the time and expenses of the 

City Attorney’s Office (at the non-discounted rates then charged by the City 
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Attorney’s Office) and any consultants; provided, however, Developer shall 

have the right to  quarterly invoices for all such costs. Notwithstanding the 

foregoing, Developer’s obligation to reimburse the City and SFHA shall be 

limited to insurable claims covered by the Project’s insurance coverage and 

the applicable limits of such coverage. 

8.4.2 To the extent that any such action or proceeding 

challenges or a judgment is entered limiting Developer’s right to proceed with 

the Project or any material portion thereof under this Agreement (whether the 

Project commenced or not), including the City’s actions taken pursuant to 

CEQA, Developer may elect to terminate this Agreement.  Upon any such 

termination (or, upon the entry of a judgment terminating this Agreement, if 

earlier), the City, SFHA and Developer shall jointly seek to have the Third-

Party Challenge dismissed and Developer shall have no obligation to 

reimburse City and SFHA defense costs that are incurred after the dismissal.   

8.4.3 The filing of any Third Party Challenge shall 

not delay or stop the development, processing or construction of the Project or 

the issuance of Implementing Approvals unless the third party obtains a court 

order preventing the activity.   

8.5 Permits to Enter City Property.  Subject to the rights of any third party, the 

rights of the public and the City’s reasonable agreement on the scope of the proposed work and 

insurance and security requirements, each City Agency with jurisdiction shall grant permits to enter, 

street improvement permits or excavation permits, as applicable, for City-owned property on the 

City’s standard forms, including, without limitation, provisions regarding release, waivers and 
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indemnification in keeping with the City’s standard practices, so long as the same is consistent with 

Applicable Law, and otherwise on commercially reasonable terms, in order to permit Developer to 

enter City-owned property as necessary to construct the Project or comply with or implement the 

Approvals or other requirements in this Agreement.   

8.6 Good Faith and Fair Dealing.  The Parties shall cooperate with each other and 

act in good faith in complying with the provisions of this Agreement and implementing the 

Approvals and any Implementing Approvals.  In their course of performance under this Agreement, 

the Parties shall cooperate and shall undertake such actions as may be reasonably necessary to 

implement the Project as contemplated by this Agreement, including such actions as may be 

necessary to satisfy or effectuate any applicable conditions precedent to the performance of the 

Community Benefits.   

8.7 Other Necessary Acts.  Each Party shall use good faith efforts to take such 

further actions as may be reasonably necessary to carry out this Agreement, the Approvals and any 

Implementing Approvals, in accordance with the terms of this Agreement (and subject to all 

applicable Laws) in order to provide and secure to each Party the full and complete enjoyment of its 

rights and privileges hereunder. 

8.8 Public Funding.  Exhibit O to this Agreement outlines the obligations of the 

Developer and the City as related to public funding.  The Parties acknowledge and agree that the 

Developer’s ability to carry out the Project depends on adequate, timely funding from the City, and 

that any and all City funding commitments are subject to the City’s and MOHCD’s annual or bi-

annual budget approval process.  Accordingly, the Developer will use good faith best efforts to carry 

out the Developer’s obligations related to the application for, and receipt of, public funding as 

contained in Exhibit O.  The City, including, but not limited to, MOHCD, subject to the budgetary 
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discretion of the City’s Board of Supervisors,  will use good faith best efforts to provide funding for 

the Project consistent with the processes contained in Exhibit O. 

9. PERIODIC REVIEW OF DEVELOPER’S COMPLIANCE 

9.1 Annual Review.  Pursuant to Section 65865.1 of the Development Agreement 

Statute and Section 56.17 of the Administrative Code (as of the Effective Date), at the beginning of 

the second week of each January following final adoption of this Agreement and for so long as this 

Agreement is in effect (the “Annual Review Date”), the Planning Director shall commence a review 

to ascertain whether Developer has, in good faith, complied with this Agreement.  The Planning 

Director may, at the Director’s discretion, provide notice to the Developer prior to the Annual 

Review Date that the review will commence at a specified date later in the calendar year.   The 

failure to commence such review in January shall not waive the Planning Director’s right to do so 

later in the calendar year; provided, however, that such review shall be deferred to the following 

January if not commenced on or before August 1st.  The Planning Director may elect to forego an 

annual review if no significant construction work occurred on the Project Site during that year, or if 

such review is otherwise not deemed necessary. 

9.2 Review Procedure.  In conducting the required initial and annual reviews of 

Developer’s compliance with this Agreement, the Planning Director shall follow the process set 

forth in this Section 9.2. 

9.2.1 Required Information from Developer.  Upon 

request by the Planning Director, but not more than sixty (60) days after the 

later of the Annual Review Date or the date of the request from the Planning 

Director,  Developer shall provide a letter to the Planning Director certifying 

Developer’s good faith compliance with this Agreement.  The letter shall 

provide evidence to show compliance with the requirements of this 
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Agreement including, but not limited to, the following: the Community 

Benefits and Public Infrastructure Improvements constructed by Developer as 

required by the Phasing Plan, development of the Affordable and Market Rate 

Parcels as required by the Phasing Plan, implementation of Transportation 

Demand Management measures, CEQA mitigation measures required by the 

FEIR, and the Developer’s obligations with regard to workforce and hiring 

goals.  The Planning Director shall post a copy of Developer’s submittals on 

the Planning Department’s website.   

9.2.2 City Report.  Within sixty (60) days after 

Developer submits such letter, the Planning Director shall review the 

information submitted by Developer and all other available evidence 

regarding Developer’s compliance with this Agreement, and shall consult with 

applicable City Agencies as appropriate.  All such available evidence 

including final staff reports shall, upon receipt by the City, be made available 

as soon as possible to Developer.  The Planning Director shall notify 

Developer in writing whether Developer has complied with the terms of this 

Agreement (the “City Report”), and post the City Report on the Planning 

Department’s website.  If the Planning Director finds Developer not in 

compliance with this Agreement, then the City may pursue available rights 

and remedies in accordance with this Agreement and Chapter 56.  The City’s 

failure to initiate or to timely complete the annual review shall not be a default 

and shall not be deemed to be a waiver of the right to do so at a later date. All 

costs incurred by the City under this Article 9 shall be included in the City 
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Costs.  City Reports due under this Agreement do not remove the requirement 

to provide periodic reports under any loan or grant agreement between 

Developer and City or upon request by any other City Agency. 

9.2.3 Effect on Transferees.  If Developer has effected 

a Transfer so that its interest in the Project Site has been divided between 

Developer and/or Transferees, then the annual review hereunder shall be 

conducted separately with respect to Developer and each Transferee.  If the 

Board of Supervisors terminates, modifies or takes such other actions as may 

be specified in Administrative Code Chapter 56 and this Agreement in 

connection with a determination that Developer or a Transferee has not 

complied with the terms and conditions of this Agreement, such action by the 

Planning Director, Planning Commission, or Board of Supervisors shall be 

effective only as to the Party to whom the determination is made and the 

portions of the Project Site in which such Party has an interest.   

9.2.4 Default.  The rights and powers of the City 

under this Section 9.2 are in addition to, and shall not limit, the rights of the 

City to terminate or take other action under this Agreement on account of the 

commission by Developer, or a Transferee, of an Event of Default. 

10. ENFORCEMENT OF AGREEMENT; DEFAULT; REMEDIES 

10.1 Enforcement.  The only Parties to this Agreement are the City, SFHA, and 

Developer (and any successors and Transferees).  This Agreement is not intended, and shall not be 

construed, to benefit or be enforceable by any other person or entity whatsoever. 

10.2 Meet and Confer Process.  Before sending a notice of default in accordance 

with Section 10.3, the Party which may assert that the other Party has failed to perform or fulfill its 
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obligations under this Agreement shall first attempt to meet and confer with the other Party to 

discuss the alleged failure and shall permit such Party a reasonable period, but not less than ten (10) 

days, to respond to or cure such alleged failure; provided, however, the meet and confer process 

shall not be required (i) for any failure to pay amounts due and owing under this Agreement, or (ii) if 

a delay in sending a notice pursuant to Section 10.3 would impair, prejudice or otherwise adversely 

affect a Party or its rights under this Agreement.  The Party asserting such failure shall request that 

such meeting and conference occur within three (3) business days following the request and if, 

despite the good faith efforts of the requesting Party, such meeting has not occurred within seven (7) 

business days of such request, such Party shall be deemed to have satisfied the requirements of this 

Section 10.2 and may proceed in accordance with the issuance of a notice of default under Section 

10.3.  

10.3 Default.  The following shall constitute a “Default” under this Agreement: the 

failure to perform or fulfill any material term, provision, obligation, or covenant of this Agreement 

and the continuation of such failure for a period of sixty (60) days following notice and demand for 

compliance; provided, however, that Developer shall not be in Default if the failure to perform or 

fulfill any material term, provision, obligation, or covenant of this Agreement is caused in whole or 

in part by the unavailability of Project funding from the City, if such unavailability of Project 

funding is not based on Developer’s non-compliance or non-performance with the provisions of 

Exhibit O or under any loan agreement or grant agreement between MOHCD and the Developer or 

any Affiliate.  Notwithstanding the foregoing, if a failure can be cured but the cure cannot 

reasonably be completed within sixty (60) days, then it shall not be considered a Default if a cure is 

commenced within said 60-day period and diligently prosecuted to completion thereafter.  Any 

notice of default given by a Party shall specify the nature of the alleged failure and, where 
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appropriate, the manner in which said failure satisfactorily may be cured (if at all).  Notwithstanding 

any other provision in this Agreement to the contrary, if Developer conveys or Transfers some but 

not all of the Project such that there is more than one Party responsible for performing any of the 

Developer’s obligations under this Agreement, there shall be no cross-default between the separate 

Parties that assumed such Developer’s obligations or between the separate Parties and Developer.  

Upon execution of the Assignment and Assumption Agreement described in Section 13.3 herein, the 

Transferee and the portion of the Project Site for which Transferee has a beneficial interest shall be 

treated separately from all other portions of the Project Site for the purposes of this Agreement, and 

neither Transferee nor any other Transferee or Developer shall therefore have any liability for any 

other Transferee’s or Developer’s non-compliance with this Agreement.  Accordingly, if a 

Transferee or Developer Defaults, it shall not be a Default by any other Transferee or Party that has 

a beneficial interest (e.g. ground lease, license) over a different portion of the Project Site. 

Notwithstanding the foregoing, any Developer Default under this Agreement, but not including a 

default by a Transferee, shall be a default under any loan or grant agreement between MOHCD and 

the Developer, or the MDA; and provided further that any Developer Default under any loan or grant 

agreement between MOHCD and the Developer (as defined in such agreements) or under the MDA 

(as defined in the MDA) shall be considered a Default under this Agreement.  For the purposes of 

the preceding sentence only, the term “Developer” shall refer only to the entity entering into this 

Agreement and not to any Transferee. 

10.4 Remedies. 

10.4.1 Specific Performance.  Subject to, and as 

limited by, the provisions of Section 10.4.3, in the event of a Default the 
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remedies available to a Party shall include specific performance of this 

Agreement in addition to any other remedy available at law or in equity.   

10.4.2 Termination.  In the event of an uncured Default 

by Developer, the City may, consistent with the provisions of Chapter 56, 

elect to terminate this Agreement by sending a notice of termination to the 

Developer, which notice of termination shall state the Default.  This 

Agreement will be considered terminated effective upon the date set forth in 

the notice of termination, which shall in no event be earlier than sixty (60) 

days following delivery of the notice. Notwithstanding the foregoing, in the 

event of an uncured Default by Developer, the City, in its sole discretion, 

may, consistent with the provisions of Chapter 56. elect to remove the 

Developer and transfer all rights and obligations of Developer under this 

Agreement to a new entity to develop the Project Site as a party to this 

Agreement.  Accordingly, Developer, by execution of this Agreement does 

hereby consent to such a transfer of its rights and obligations under this 

Agreement in the event of Default, at the City’s election and consistent with 

the provisions of Chapter 56.  

10.4.3 Limited Damages.  The Parties have determined 

that except as set forth in this Section 10.4.3, (a) monetary damages are 

generally inappropriate, (b) it would be extremely difficult and impractical to 

fix or determine the actual damages suffered by a Party as a result of a Default 

hereunder, and (c) equitable remedies and remedies at law not including 

damages but including specific performance and termination are particularly 
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appropriate remedies for enforcement of this Agreement.  Consequently, 

Developer agrees that the City shall not be liable to Developer for damages 

under this Agreement, and the City agrees that Developer shall not be liable to 

the City for damages under this Agreement, and each covenants not to sue the 

other for or claim any damages under this Agreement and expressly waives its 

right to recover damages under this Agreement, except as follows:  (a) either 

Party shall have the right to recover actual damages only (and not 

consequential, punitive or special damages, each of which is hereby expressly 

waived) for a Party’s failure to pay sums to the other Party as and when due 

under this Agreement, (b) the City shall have the right to recover actual 

damages for Developer’s failure to make any payment due under any 

indemnity in this Agreement, (c) for any Community Improvement for which 

specific performance is determined by a court of competent jurisdiction not to 

be an available remedy, except if and to the extent directly or indirectly 

resulting from action or inaction by or on behalf of City or any City Agencies, 

the City shall have the right to monetary damages according to proof against 

Developer equal to the costs that would have been incurred by Developer to 

complete the Community Improvement, (d) either Party shall have the right to 

recover reasonable attorneys’ fees and costs as set forth in Section 9.6, and (e) 

the City shall have the right to administrative penalties if and only to the 

extent expressly stated in Applicable Laws.  For purposes of the foregoing, 

“actual damages” means the actual amount of the sum due and owing under 

this Agreement, with interest as provided by Law, together with such 
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judgment collection activities as may be ordered by the judgment, and no 

additional sums.   

10.4.4 City Processing/Certificates of Occupancy.  The 

City shall have the right to withhold a final certificate of occupancy for a 

Building until all of the Community Benefits and Public Infrastructure 

Improvements tied to that Building have been completed, except in the case of 

Affordable Housing units funded in whole or in part with Low Income 

Housing Tax Credits.  For a Building to be deemed completed Developer shall 

have completed all of the streetscape and open space improvements described 

in the approved Phase Application for that Building; provided, if the City 

issues a final certificate of occupancy before such items are completed, 

consistent with the terms for such issuance as outlined in the approved Phase 

Application, then Developer shall promptly complete such items following 

issuance.   

10.5 Time Limits; Waiver; Remedies Cumulative.  Failure by a Party to insist upon 

the strict or timely performance of any of the provisions of this Agreement by the other Party, 

irrespective of the length of time for which such failure continues, shall not constitute a waiver of 

such Party’s right to demand strict compliance by such other Party in the future.  No waiver by a 

Party of any condition or failure of performance, including a Default, shall be effective or binding 

upon such Party unless made in writing by such Party, and no such waiver shall be implied from any 

omission by a Party to take any action with respect to such failure.  No express written waiver shall 

affect any other condition, action or inaction, or cover any other period of time, other than any 

condition, action or inaction and/or period of time specified in such express waiver.  One or more 
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written waivers under any provision of this Agreement shall not be deemed to be a waiver of any 

subsequent condition, action or inaction, and the performance of the same or any other term or 

provision contained in this Agreement.  Nothing in this Agreement shall limit or waive any other 

right or remedy available to a Party to seek injunctive relief or other expedited judicial and/or 

administrative relief to prevent irreparable harm. 

10.6 Attorneys’ Fees.  Should legal action be brought by either Party against the 

other for a Default under this Agreement or to enforce any provision herein, the prevailing Party in 

such action shall be entitled to recover its reasonable attorneys’ fees and costs.  For purposes of this 

Agreement, “reasonable attorneys’ fees and costs” means the reasonable fees and expenses of 

counsel to the Party, which may include printing, duplicating and other expenses, air freight charges, 

hiring of experts and consultants, and fees billed for law clerks, paralegals, librarians and others not 

admitted to the bar but performing services under the supervision of an attorney.  The term 

“reasonable attorneys’ fees and costs” shall also include, without limitation, all such reasonable 

fees and expenses incurred with respect to appeals, mediation, arbitrations, and bankruptcy 

proceedings, and whether or not any action is brought with respect to the matter for which such fees 

and costs were incurred.  For the purposes of this Agreement, the reasonable fees of attorneys of 

City Attorney’s Office shall be based on the fees regularly charged by private attorneys with the 

equivalent number of years of experience in the subject matter area of the Law for which the City 

Attorney’s Office’s services were rendered who practice in the City of San Francisco in law firms 

with approximately the same number of attorneys as employed by the Office of the City Attorney. 

11. FINANCING; RIGHTS OF MORTGAGEES.  

11.1 Developer’s Right to Mortgage.  Nothing in this Agreement limits the right of 

Developer to mortgage or otherwise encumber all or any portion of the Project Site in which it holds 

an interest in real property for the benefit of any Mortgagee as security for one or more loans 
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(“Encumbrance Rights”).  Except for that certain City mortgage recorded on Block 6356 Lots 61-68, 

Developer and SFHA, as to their respective interests in the Project Site, represent that there are no 

Mortgages on the Project Site as of the Effective Date. Notwithstanding the foregoing, Developer’s 

exercise of its Encumbrance Rights must be consistent with the terms of the ground lease between 

the Developer and SFHA and any loan or grant agreements between the Developer and the City.  

11.2 Mortgagee Not Obligated to Construct.  Notwithstanding any of the 

provisions of this Agreement, including, but not limited to, those which are or are intended to be 

covenants running with the land, a Mortgagee, including any Mortgagee who obtains title to the 

Project Site or any part thereof as a result of foreclosure proceedings, or conveyance or other action 

in lieu thereof, or other remedial action, shall in no way be obligated by the provisions of this 

Agreement to construct or complete the Project or any part thereof or to guarantee such construction 

or completion.  The foregoing provisions shall not be applicable to any party who, after a 

foreclosure, conveyance or other action in lieu thereof, or other remedial action, obtains title to some 

or all of the Project Site (including to a leasehold interest under a long term ground lease) from or 

through the Mortgagee, or any other purchaser at a foreclosure sale other than the Mortgagee itself, 

on which certain Community Improvements must be completed as set forth in Section 4.6.  Nothing 

in this Section or any other Section or provision of this Agreement shall be deemed or construed to 

permit or authorize any Mortgagee or any other person or entity to devote the Project Site or any part 

thereof to any uses other than uses consistent with this Agreement and the Approvals, and nothing in 

this Section shall be deemed to give any Mortgagee or any other person or entity the right to 

construct any improvements under this Agreement (other than as needed to conserve or protect 

improvements or construction already made) unless or until such person or entity assumes 

Developer’s obligations under this Agreement. 
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11.3 Copy of Notice of Default and Notice of Failure to Cure to Mortgagee.  

Whenever the City shall deliver any notice or demand to the Developer with respect to any breach or 

default by the Developer in its obligations under this Agreement, the City shall at the same time 

forward a copy of such notice or demand to each Mortgagee having a Mortgage on the real property 

which is the subject of the breach or default who has previously made a written request to the City 

therefor, at the last address of such Mortgagee specified by such Mortgagee in such notice.  In 

addition, if such breach or default remains uncured for the period permitted with respect thereto 

under this Agreement, the City shall deliver a notice of such failure to cure such breach or default to 

each such Mortgagee at such applicable address.  A delay or failure by the City to provide such 

notice required by this Section shall extend for the number of days until notice is given, the time 

allowed to the Mortgagee for cure.  In accordance with Section 2924 of the California Civil Code, 

the City requests that a copy of any notice of default and a copy of any notice of sale under any 

Mortgage be mailed to the City at the address for notices under this Agreement. 

11.4 Mortgagee’s Option to Cure Defaults.  After receiving any notice of failure to 

cure referred to in Section 11.3, each Mortgagee shall have the right, at its option, to commence 

within the same period as the Developer to remedy or cause to be remedied any event of default, 

plus an additional period of:  (a) thirty (30) days to cure a monetary event of default; and (b) sixty 

(60) days to cure a non-monetary event of default which is susceptible of cure by the Mortgagee 

without obtaining title to the applicable property.  If an event of default is not cured within the 

applicable cure period, the City nonetheless shall refrain from exercising any of its remedies with 

respect to the event of default if, within the Mortgagee’s applicable cure period:  (i) the Mortgagee 

notifies the City that it intends to proceed with due diligence to foreclose the Mortgage or otherwise 

obtain title to the subject property; and (ii) the Mortgagee commences foreclosure proceedings 
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within sixty (60) days after giving such notice, and thereafter diligently pursues such foreclosure to 

completion; and (iii) after obtaining title, the Mortgagee diligently proceeds to cure those events of 

default:  (A) which are required to be cured by the Mortgagee and are susceptible of cure by the 

Mortgagee, and (B) of which the Mortgagee has been given notice by the City.  Any such Mortgagee 

or Transferee of a Mortgagee who shall properly complete the improvements relating to the Project 

Site or applicable part thereof shall be entitled, upon written request made to the Agency, to a 

Certificate of Completion. 

11.5 Mortgagee’s Obligations with Respect to the Property.  Notwithstanding 

anything to the contrary in this Agreement, no Mortgagee shall have any obligations or other 

liabilities under this Agreement unless and until it acquires title by any method to all or some portion 

of the Project Site (referred to hereafter as “Foreclosed Property”).  A Mortgagee that acquires title 

by foreclosure to any Foreclosed Property shall take title subject to all of the terms and conditions of 

this Agreement, to the extent applicable to the Foreclosed Property, including any claims for 

payment or performance of obligations which are due as a condition to enjoying the benefits of this 

Agreement.  Upon the occurrence and continuation of an uncured default by a Mortgagee or 

Transferee in the performance of any of the obligations to be performed by such Mortgagee or 

Transferee pursuant to this Agreement, the City shall be afforded all its remedies for such uncured 

default as provided in this Agreement. 

11.6 No Impairment of Mortgage.  No default by the Developer under this 

Agreement shall invalidate or defeat the lien of any Mortgagee.  Neither a breach of any obligation 

secured by any Mortgage or other lien against the mortgaged interest nor a foreclosure under any 

Mortgage or other lien, shall defeat, diminish, render invalid or unenforceable or otherwise impair 

the Developer’s rights or obligations or constitute a default under this Agreement. 
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11.7 Cured Defaults.  Upon the curing of any event of default by Mortgagee within 

the time provided in this Article 11 the City’s right to pursue any remedies with respect to the cured 

event of default shall terminate. 

12. AMENDMENT; TERMINATION; EXTENSION OF TERM 

12.1 Amendment or Termination.  This Agreement may only be amended with the 

mutual written consent of the City and Developer, provided following a Transfer, the City and 

Developer or any Transferee may amend this Agreement as it affects Developer or the Transferee 

and the applicable portion of the Project Site without affecting other portions of the Project Site or 

other Transferees.  Other than upon the expiration of the Term and except as provided in Sections 

4.10.2, 7.5.4, 8.4.2 and 10.4.2 and 12.2 this Agreement may only be terminated with the mutual 

written consent of the Parties.  Any amendment to this Agreement that does not constitute a Material 

Change may be agreed to by the Planning Director (and, to the extent it affects any rights or 

obligations of a City department, with the approval of that City Department).  Any amendment that 

is a Material Change will require the approval of the Planning Director, the Planning Commission 

and the Board of Supervisors (and, to the extent it affects any rights or obligations of a City 

department, after consultation with that City department).   

12.2 Termination by Developer for Infeasibility.  The parties acknowledge that the 

long-term, phased nature of the Project presents inherent uncertainties regarding the conditions 

under which the Project will be developed, including but not limited to uncertainty regarding the 

availability of public funding for the Project.  If the Developer makes a reasonable, good faith 

determination that the Project or a Phase is infeasible, despite good faith efforts by the Developer (or 

its Transferees, as applicable), it may deliver a “Notice of Infeasibility” to the Planning Department 

and MOHCD.  The Notice of Infeasibility shall state with reasonable specificity the basis for 

determining such infeasibility and, if applicable, ways in which feasibility may be restored.  Without 
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limiting the generality of the foregoing, if (i) there has been a determination of Infeasibility under 

the MDA, including infeasibility related to the relocation obligations of the parties under the MDA  

or (ii)  Project funding is delayed  for a period of more than twelve (12) months from the date of a 

funding request to the City from Developer, and such delay is not due to Developer’s incomplete 

submittals or other inadequate responses related to such funding requests,   such findings or delays 

shall be grounds for a Notice of Infeasibility.  Upon delivery of a Notice of Infeasibility, the City and 

the Developer,  shall promptly meet to discuss the circumstances and the manner in which feasibility 

may be restored.  If within ninety (90) days of the Notice of Infeasibility the Parties have restored 

feasibility in the reasonable determination of the Developer, then the Developer shall issue a written 

acknowledgement of such.  If feasibility has not been restored, as reasonably determined by the 

Developer, and after the Developer has provided documents demonstrating such continuing 

infeasibility,  the Developer may terminate this Agreement with respect to the Project or the subject 

Phase without fault. Notwithstanding the foregoing, if the City does not agree with the Developer’s 

determination of continuing infeasibility, the City and the Developer shall mutually select a mediator 

at JAMS in San Francisco for nonbinding mediation for a period of not less than thirty (30) days. If 

the City and the Developer remain unable to resolve the issue following such mediation, then 

Developer shall have the right to terminate this Agreement upon not less than thirty (30) days prior 

notice to the City; provided, notwithstanding any such termination, Developer shall be required to 

complete any Phase for which financing has been closed, and such completion shall include any 

Community Benefits and Public Infrastructure Improvements in connection with a particular new 

Building, or Phase, as set forth in the approved Phase Application for the applicable Phase.  

Following such a termination, any costs incurred by a Party in connection with this Agreement shall 

be completely borne by such Party, except for development costs to be funded by City or other 
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development sources, and neither Party shall have any rights against or liability to the other, except 

for those provisions of this Agreement that recite that they survive termination of this Agreement. 

12.3 Termination and Vesting.  Any termination under this Agreement shall 

concurrently effect a termination of the Approvals with respect to the terminated portion of the 

Project Site, except as to any Approval pertaining to a Phase that has Commenced Construction in 

reliance thereon.  In the event of any termination of this Agreement by Developer resulting from a 

Default by the City and except to the extent prevented by such City Default, Developer’s obligation 

to complete the applicable Community Improvements shall continue as to the Phase which has 

Commenced Construction and all relevant and applicable provisions of this Agreement shall be 

deemed to be in effect as such provisions are reasonably necessary in the construction, interpretation 

or enforcement to this Agreement as to any such surviving obligations.  The City’s and Developer’s 

rights and obligations under this Section 12.3 shall survive the termination of this Agreement.   

12.4 Amendment Exemptions.  No issuance of an Implementing Approval, or 

amendment of an Approval or Implementing Approval, shall by itself require an amendment to this 

Agreement.  And no change to the Project that is permitted under the Sunnydale Plan Documents 

shall by itself require an amendment to this Agreement.  Upon issuance or approval, any such matter 

shall be deemed to be incorporated automatically into the Project and vested under this Agreement 

(subject to any conditions set forth in the amendment or Implementing Approval).  Notwithstanding 

the foregoing, if there is any direct conflict between the terms of this Agreement and an 

Implementing Approval, or between this Agreement and any amendment to an Approval or 

Implementing Approval, then the Parties shall concurrently amend this Agreement (subject to all 

necessary approvals in accordance with this Agreement) in order to ensure the terms of this 

Agreement are consistent with the proposed Implementing Approval or the proposed amendment to 
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an Approval or Implementing Approval.  The Planning Department and the Planning Commission, 

as applicable, shall have the right to approve changes to the Project as described in the Exhibits in 

keeping with its customary practices, the Sunnydale SUD and applicable Planning Code provisions, 

and the Sunnydale Plan Documents, and any such changes shall not be deemed to conflict with or 

require an amendment to this Agreement or the Approvals so long as they do not constitute a 

Material Change.  If the Parties fail to amend this Agreement as set forth above when required, 

however, then the terms of this Agreement shall prevail over any Implementing Approval or any 

amendment to an Approval or Implementing Approval that conflicts with this Agreement. 

12.5 Extension Due to Legal Action or Referendum; Excusable Delay.  

12.5.1 Litigation and Referendum Extension.  If any 

litigation is filed challenging this Agreement or an Approval having the direct 

or indirect effect of delaying this Agreement or any Approval (including but 

not limited to any CEQA determinations), including any challenge to the 

validity of this Agreement or any of its provisions, or if this Agreement or an 

Approval is suspended pending the outcome of an electoral vote on a 

referendum, then the Term of this Agreement and all Approvals shall be 

extended for the number of days equal to the period starting from the 

commencement of the litigation or the suspension (or as to Approvals, the 

date of the initial grant of such Approval) to the end of such litigation or 

suspension (a “Litigation Extension”).  The Parties shall document the start 

and end of a Litigation Extension in writing within thirty (30) days from the 

applicable dates.   
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12.5.2 Excusable Delay. means the occurrence of an 

event beyond a Party’s reasonable control which causes such Party’s 

performance of an obligation to be delayed, interrupted or prevented, 

including, but not limited to: changes in Federal or State Laws; strikes or the 

substantial interruption of work because of labor disputes; inability to obtain 

materials; freight embargoes; civil commotion, war or acts of terrorism; 

inclement weather, fire, floods, earthquakes or other acts of God; epidemics or 

quarantine restrictions; litigation; unforeseen site conditions (including 

archaeological resources or the presence of hazardous materials); or the failure 

of any governmental agency, public utility or communication service provider 

to issue a permit, authorization, consent or approval required to permit 

construction within the standard or customary time period for such issuing 

authority following Developer’s submittal of a complete application for such 

permit, authorization, consent or approval, together with any required 

materials.  Excusable Delay shall not include delays resulting from the failure 

to obtain financing or have adequate funds, changes in market conditions, or 

the rejection of permit, authorization or approval requests based upon 

Developer’s failure to satisfy the substantive requirements for the permit, 

authorization or approval request.  In the event of Excusable Delay, the Parties 

agree that (i) the time periods for performance of the delayed Party’s 

obligations impacted by the Excusable Delay shall be strictly limited to the 

period of such delay, interruption or prevention and the delayed Party shall, to 

the extent commercially reasonable, act diligently and in good faith to remove 
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the cause of the Excusable Delay or otherwise complete the delayed 

obligation, and (ii) following the Excusable Delay, a Party shall have all rights 

and remedies available under this Agreement, if the obligation is not 

completed within the time period as extended by the Excusable Delay.  If an 

event which may lead to an Excusable Delay occurs, the delayed Party shall 

notify the other Party in writing of such occurrence as soon as possible after 

becoming aware that such event may result in an Excusable Delay, and the 

manner in which such occurrence is likely to substantially interfere with the 

ability of the delayed Party to perform under this Agreement. 

13. TRANSFER OR ASSIGNMENT; RELEASE; CONSTRUCTIVE NOTICE 

13.1 Permitted Transfer of this Agreement.  At any time, subject to the limitations 

set forth in this Article 13, Developer shall have the right to convey, assign or transfer all or any part 

of its right, title and interest (including, as applicable, its leasehold interest or interest in any license 

agreement with the City) in and to all or part of this Agreement (a “Transfer”) consistent with the 

transfer provisions of any applicable loan agreements between Developer and MOHCD or the 

transfer provisions of the MDA or any applicable ground lease between SFHA and the Developer, 

provided that it also transfers to such party (the “Transferee”) all of its interest, rights or obligations 

to the applicable, corresponding portions of the Project Site (the “Transferred Property”) as listed 

below, and further provided that all Transfers shall require that all obligations assumed by the 

Transferee may, at the election of the City and subject to rights of Mortgagees, revert back to 

Developer (the “Restored Obligations”) if the Transferee is in default under any agreements with 

MOHCD and SFHA as related to the Transferred Property and such default has not been timely 

cured.  The Developer , at no time, shall have any obligation to cure such Transferee defaults and 

may subsequently transfer the Transferred Property to another entity subject to the provisions of this 
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Article 13.  Notwithstanding the foregoing, the Restored Obligations requirements will not apply to 

Market Rate Parcels.   

13.1.1 Public Infrastructure Improvements.  Developer 

may, subject to the requirements of this Article 13 and any applicable funding 

agreements between Developer and MOHCD or the transfer provisions of the 

MDA, or any applicable ground lease between SFHA and the Developer , 

Transfer its rights and obligations under this Agreement with respect to the 

construction of the Public Infrastructure Improvements to an Affiliate, subject 

to the approval of DPW if such transfer occurs after the issuance of any 

required City permits related to the construction of the Public Infrastructure 

Improvements, and provided it also transfers its rights and obligations under 

any applicable lease or license agreement to such Transferee. 

13.1.2 Affordable Parcels.  Developer may, subject to 

the requirements of this Article 13 and any applicable loan agreements 

between Developer and MOHCD or the transfer provisions of the MDA, or 

any applicable ground lease between SFHA and the Developer, Transfer its 

rights and obligations under this Agreement with respect to the development 

of vertical improvements on any of the Affordable Parcels, to an Affiliate, 

provided it also transfers its rights and obligations under the applicable ground 

lease and loan agreement for each such Affordable Parcel to such Transferee.   

13.1.3 Community Improvements.  Developer may, 

subject to the requirements of this Article 13 and any applicable funding 

agreements between Developer and MOHCD or the transfer provisions of the 
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MDA, or any applicable ground lease between SFHA and the Developer, 

Transfer its rights and obligations under this Agreement with respect to the 

development of the Community Improvements.  In addition, Developer may 

transfer, subject to SFHA and MOHCD consent, any ongoing, post-

construction obligations related to the Community Improvements and the 

Public Infrastructure Improvements (such as open space operation and 

maintenance, obligations under the Transportation Demand Management 

requirements set forth in Exhibit M, or public right of way and utility 

maintenance requirements prior to the effective date of acceptance thereof by 

the City) to a residential, commercial or Project Site-wide management 

association (“CMA”) provided such CMA reflects commercially reasonable 

requirements and standards generally applicable to similar developments and 

has the financial capacity and ability to perform the obligations so transferred.  

No such Transfer of ongoing Community Improvement obligations shall 

require a transfer of Developer’s (or its Transferee’s, as applicable) leasehold 

interest over the applicable portion of the Project Site.  

13.1.4 Market-Rate Parcels.  SFHA shall transfer their 

rights and obligations under this Agreement with respect to the development 

of the vertical improvements on the Market Rate Parcels to any party selected 

by SFHA and MOHCD pursuant to the terms and provisions of the MDA.  

Such Transfer shall occur concurrently with execution of any sale or ground 

lease of the Market Rate Parcels by SFHA and must be consistent with the 

provisions in Exhibit S attached to this Agreement.   



 
 

32115\5841897.1  74 
32115\5841897.3  

13.1.5 Entire Agreement.  Developer may, with the 

consent of City, transfer all of its rights and obligations under this Agreement 

to a qualified entity, as determined by City, acting through MOHCD, in its 

sole and absolute discretion, provided that Developer transfers all of its rights 

and obligations to any portion of the Project Site to such Transferee.   

13.2 Transferee Obligations.  The Parties understand and agree that rights and 

obligations under this Agreement run with the land, and each Transferee must satisfy the obligations 

of this Agreement with respect to the land owned, ground leased, or licensed by and to it; provided, 

however, notwithstanding the foregoing, if an owner, ground lessee, or licensee of a portion of the 

Project Site (other than a mortgagee, including any mortgagee who obtains title to the Project Site or 

any portion thereof as a result of foreclosure proceedings or conveyance or other action in lieu 

thereof, or other remedial action) does not enter into an Assignment and Assumption Agreement 

approved by the Planning Director, after approval by the MOHCD Director, which approvals by the 

Planning Department and MOHCD shall not be unreasonably withheld, then it shall have no rights, 

interests or obligations under this Agreement and the City shall have such remedies as may be 

available for violation of this Article 13. 

13.3 Notice and Approval of Transfers.  With regard to any proposed Transfer 

under this Article 13, Developer shall provide not less than ninety (90) days written notice to City 

before any proposed Transfer of its interests, rights and obligations under this Agreement, or any 

other longer time period required under any applicable loan agreements between Developer and 

MOHCD or the transfer provisions of the MDA, or any applicable ground lease between SFHA and 

the Developer. Such request shall be reviewed by the Director of Planning and MOHCD pursuant to 

the terms of this Agreement, Developer shall provide, with such notice, a copy of an assignment and 
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assumption agreement, in substantially the form attached hereto as Exhibit S, that Developer 

proposes to enter into, with a detailed description of what obligations are to be assigned to the 

Transferee and what obligations will be retained by Developer, and a description of the real property 

proposed for conveyance to the Transferee (an “Assignment and Assumption Agreement”).  Each 

Assignment and Assumption Agreement shall be in recordable form, in substantially the form 

attached hereto as Exhibit S, and include:  (i) an agreement and covenant by the Transferee not to 

challenge the enforceability of any of the provisions or requirements of this Agreement, including 

but not limited to the Costa-Hawkins Act provisions and waivers as applicable; (ii) a description of 

the obligations under this Agreement (including but not limited to obligations to construct 

Community Improvements or Public Infrastructure Improvements and Mitigation Measures) that 

will be assumed by the assignee and from which assignor will be released; (iii) confirmation of all of 

the Indemnifications and releases set forth in this Agreement; (iv) a covenant not to sue the City, and 

an Indemnification to the City, for any and all disputes between the assignee and assignor; (v) a 

covenant not to sue the City, and an Indemnification to the City, for any failure to complete all or 

any part of the Project by any party, and for any harm resulting from the City’s refusal to issue 

further permits or approvals to a defaulting party under the terms of this Agreement; (vi) a transfer 

of any existing bonds or security required under this Agreement, or the Transferee will provide new 

bonds or security to replace the bonds or security that had been provided by Developer or a 

predecessor Transferee, (vii) a provision recognizing the Restored Obligations requirement of 

Section 13.1 of this Agreement (for all parcels other than Market-Rate Parcels); and (viii) such other 

matters as are deemed appropriate by the assignee and assignor and are approved by the City.  Each 

Assignment and Assumption Agreement shall become effective when it is duly executed by the 
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Parties, the Planning Director, after consultation with the MOHCD Director, has executed the 

consent, and it is recorded in the Official Records. 

13.4 City Review of Proposed Transfer.  The City shall use good faith efforts to 

promptly review and respond to all approval requests under this Article 13.  The City shall explain 

its reasons for any denial, and the parties agree to meet and confer in good faith to resolve any 

differences or correct any problems in the proposed documentation or transaction.  If the City grants 

its consent, the consent shall include a fully executed, properly acknowledged release of assignor for 

the prospective obligations that have been assigned, subject to the Reverting Obligations condition, 

in recordable form, and shall be recorded together with the approved Assignment and Assumption 

Agreement.  Notwithstanding anything to the contrary set forth in this Agreement, the City shall not 

be required to consider any request for consent to any Transfer while Developer is in uncured breach 

of any of its obligations under this Agreement.  Any sale or conveyance of all or part of Developer’s 

interest in an Affordable Parcel during the Term without an Assignment and Assumption Agreement 

as required by this Article 13 assigning the applicable portions of this Agreement, if any, shall be an 

Event of Default.  Any Transfer in violation of this Article 13 shall be an Event of Default.  If 

Developer fails to cure such Event of Default by voiding or reversing the unpermitted Transfer 

within ninety (90) days following the City’s delivery of the Notice of Default, the City shall have the 

rights afforded to it under Article 12. 

13.5 Permitted Contracts.  Developer has the right to enter into contracts with third 

parties, subject to any procurement requirements, including but not limited to construction and 

service contracts, to perform work required by Developer under this Agreement and consistent with 

the provisions of Section 6.6 of this Agreement.  No such contract shall be deemed a Transfer under 
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this Agreement and Developer shall remain responsible to City for the Completion of the work in 

accordance with this Agreement, subject to Excusable Delay. 

13.6 Release of Liability.  Upon recordation of an approved Assignment and 

Assumption Agreement, Developer shall be released from any prospective liability or obligation 

under this Agreement related to the Transferred Property as specified in the Assignment and 

Assumption Agreement, subject to the Reverting Obligations condition, and the Transferee shall be 

deemed to be “Developer” under this Agreement with all rights and obligations related thereto, with 

respect to such Transferred Property.  Notwithstanding anything to the contrary contained in this 

Agreement, if a Transferee Defaults under this Agreement, such Default shall not constitute a default 

by Developer or  any other Transferee with respect to any other portion of the Project Site and shall 

not entitle the City to terminate or modify this Agreement with respect to such other portion of the 

Project Site, except as otherwise provided herein.  Similarly, if Developer Defaults under this 

Agreement, such Default shall not constitute a default by any Transferee with respect to the portion 

of the Project Site for which Transferee owns a beneficial interest, and shall not entitle the City to 

terminate or modify this Agreement with respect to Transferee’s rights, except as otherwise provided 

herein.  Additionally, the annual review provided by Article 9 shall be conducted separately as to 

Developer and each Transferee and only as to those obligations that Developer or such Transferee 

has under this Agreement. 

13.7 Responsibility for Performance.  The City is entitled to enforce each and 

every such obligation assumed by each Transferee directly against the Transferee as if the Transferee 

were an original signatory to this Agreement with respect to such obligation.  Accordingly, in any 

action by the City against a Transferee to enforce an obligation assumed by the Transferee, the 

Transferee shall not assert as a defense against the City’s enforcement of performance of such 
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obligation that such obligation (i) is attributable to Developer’s breach of any duty or obligation to 

the Transferee arising out of the Transfer or the Assignment and Assumption Agreement or any 

other agreement or transaction between Developer and the Transferee, or (ii) relates to the period 

before the Transfer.  The foregoing notwithstanding, the Parties acknowledge and agree that a failure 

to complete a Mitigation Measure may, if not completed, delay or prevent a different party’s ability 

to start or complete a specific Building or improvement under this Agreement if and to the extent the 

completion of the Mitigation Measure is a condition to the other party’s right to proceed as 

specifically described in the Mitigation Measure, and Developer and all Transferees assume this risk.  

Accordingly, in some circumstances the City may withhold Implementing Approvals based upon the 

acts or omissions of a different party; provided, however, that City will not withhold or delay 

approval of Implementing Approvals if the party that has failed to perform is a third party developer 

of a Market Rate Parcel.  

13.8 Constructive Notice.  Every person or entity who now or hereafter owns or 

acquires any right, title or interest in or to any portion of the Project Site is, and shall be, 

constructively deemed to have consented to every provision contained herein, whether or not any 

reference to this Agreement is contained in the instrument by which such person acquired an interest 

in the Project Site.  Every person or entity who now or hereafter owns or acquires any right, title or 

interest in or to any portion of the Project Site and undertakes any development activities at the 

Project Site, is, and shall be, constructively deemed to have consented and agreed to, and is obligated 

by all of the terms and conditions of this Agreement, whether or not any reference to this Agreement 

is contained in the instrument by which such person acquired an interest in the Project Site. 

13.9 Rights of Developer.  The provisions in this Section 13 shall not be deemed to 

prohibit or otherwise restrict Developer from (a) granting easements or licenses to facilitate 
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development of the Project Site, (b)  encumbering the Project Site or any portion of the 

improvements thereon by any Mortgage, (iii) granting an occupancy leasehold interest in portions of 

the Project Site, (c) entering into a joint venture agreement or similar partnership agreement to fulfill 

its obligations under this Agreement, or (d) transferring all or a portion of the Project Site pursuant 

to a foreclosure, conveyance in lieu of foreclosure, or other remedial action in connection with a 

Mortgage; provided, however, such rights of any developer of any portion of the Project Site shall 

also be subject to the requirements of any loan agreements between such developer and MOHCD, 

the provisions of the MDA, or any applicable ground lease between such developer and SFHA.   

14. DEVELOPER REPRESENTATIONS AND WARRANTIES 

14.1 Interest of Developer; Due Organization and Standing.  Developer represents 

that it owns a beneficial interest in the Project Site (as prospective ground lessee of the Affordable 

Parcels and prospective licensee of the Market-Rate Parcels and Public Infrastructure Improvements 

parcels, pursuant to the terms of the MDA).  SFHA is the legal owner of the Project Site.  The 

parties acknowledge and agree that SFHA will retain ownership of the Market Rate Parcels until it 

conveys fee title thereto to developers selected pursuant to the RFP process described in Section 4.4, 

and in accordance with the terms and conditions of the MDA.  SFHA hereby expressly consents to 

this Agreement and to the application of the terms and conditions contained herein to the Project 

Site, including but not limited to the Market Rate Parcels.  SFHA is a public body, corporate and 

politic, duly organized and validly existing and in good standing under the Laws of the State of 

California.  Developer is a limited liability company duly organized and validly existing and in good 

standing under the Laws of the State of California.  Developer has all requisite power to own its 

property and authority to conduct its business as presently conducted.  SFHA and Developer 

represent and warrant that there is no existing lien or encumbrance recorded against the Project Site 

that, upon foreclosure or the exercise of remedies, would permit the beneficiary of the lien or 
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encumbrance to eliminate or wipe out the obligations set forth in this Agreement that run with 

applicable land.   

14.2 No Inability to Perform; Valid Execution.  Developer represents and warrants 

that it is not a party to any other agreement that would conflict with Developer’s obligations under 

this Agreement and it has no knowledge of any inability to perform its obligations under this 

Agreement.  The execution and delivery of this Agreement and the agreements contemplated hereby 

by Developer have been duly and validly authorized by all necessary action.  This Agreement will be 

a legal, valid and binding obligation of Developer, enforceable against Developer in accordance with 

its terms. 

14.3 Conflict of Interest.  Through its execution of this Agreement, Developer 

acknowledges that it is familiar with the provisions of Section 15.103 of the City’s Charter, Article 

III, Chapter 2 of the City’s Campaign and Governmental Conduct Code, and Section 87100 et seq. 

and Section 1090 et seq. of the California Government Code, and certifies that it does not know of 

any facts which constitute a violation of said provisions and agrees that it will immediately notify the 

City if it becomes aware of any such fact during the Term. 

14.4 Notification of Limitations on Contributions.  Through execution of this 

Agreement, Developer acknowledges that it is familiar with Section 1.126 of City’s Campaign and 

Governmental Conduct Code, which prohibits any person who contracts with the City, whenever 

such transaction would require approval by a City elective officer or the board on which that City 

elective officer serves, from making any campaign contribution to the officer at any time from the 

commencement of negotiations for the contract until three (3) months after the date the contract is 

approved by the City elective officer or the board on which that City elective officer serves.  San 

Francisco Ethics Commission Regulation 1.126-1 provides that negotiations are commenced when a 
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prospective contractor first communicates with a City officer or employee about the possibility of 

obtaining a specific contract.  This communication may occur in person, by telephone or in writing, 

and may be initiated by the prospective contractor or a City officer or employee.  Negotiations are 

completed when a contract is finalized and signed by the City and the contractor.  Negotiations are 

terminated when the City and/or the prospective contractor end the negotiation process before a final 

decision is made to award the contract. 

14.5 Other Documents.  To the current, actual knowledge of Developer, after 

reasonable inquiry, no document furnished by Developer to the City with its application for this 

Agreement nor this Agreement contains any untrue statement of material fact or omits a material fact 

necessary to make the statements contained therein, or herein, not misleading under the 

circumstances under which any such statement shall have been made.   

14.6 No Bankruptcy.  Developer represents and warrants to the City that Developer 

has neither filed nor is the subject of any filing of a petition under the federal bankruptcy law or any 

federal or state insolvency laws or Laws for composition of indebtedness or for the reorganization of 

debtors, and, to the best of Developer’s knowledge, no such filing is threatened. 

14.7 Priority of Development Agreement.  SFHA as legal owner represents that, as 

of the Effective Date, the Project Site is subject to certain declarations of trust (collectively, the 

"Declarations of Trust") in favor of the U.S. Department of Housing and Urban Development 

("HUD"), and that pursuant to such Declarations of Trust, HUD has imposed certain limitations on 

the Project Site, and HUD retains certain rights and remedies in the event of violation of the 

Declarations of Trust.  SFHA represents that, other than the Declarations of Trust, there is no other 

prior lien or encumbrance (other than liens for taxes or assessments, that are not yet due) against the 

Project Site that permit the holder or beneficiary of such lien or encumbrance the right to foreclose 
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against the Property, or any similar right (a "Security Financing Interest").  As of the Effective Date, 

SFHA has commenced the process to request HUD to release the Declarations of Trust in 

accordance with HUD's standard process and applicable regulations; provided, however, unless and 

until HUD releases the Declarations of Trust as encumbrances from the Project Site pursuant to 

HUD's applicable regulations, the Project Site remains subject to the Declarations of Trust.  For so 

long as the Declarations of Trust encumber the Project Site (or any portion thereof) the Parties agree 

and acknowledge that: (i) this Agreement is subject, and subordinate, to, in all respects, the 

Declarations of Trust, and (ii) no portion of the Project Site subject to the Declarations of Trust may 

be used for a purpose in violation of the Declarations of Trust.  To the extent applicable, upon the 

written request of HUD, the Parties shall execute a subordination agreement evidencing that this 

Agreement is subject and subordinate to the Declarations of Trust.  On or before the Effective Date 

of this Agreement, SFHA shall provide a title report in form and substance satisfactory to the 

Planning Director and the City Attorney confirming the absence of any such Security Financing 

Interest, other than the Declarations of Trust.   

15. MISCELLANEOUS PROVISIONS 

15.1 Entire Agreement.  This Agreement, including the preamble paragraph, 

Recitals and Exhibits, and the agreements between the Parties specifically referenced in this 

Agreement, constitutes the entire agreement between the Parties with respect to the subject matter 

contained herein.   

15.2 Incorporation of Exhibits.  Except for the Approvals which are listed solely 

for the convenience of the Parties, each Exhibit to this Agreement is incorporated herein and made a 

part hereof as if set forth in full.  Each reference to an Exhibit in this Agreement shall mean that 

Exhibit as it may be updated or amended from time to time in accordance with the terms of this 

Agreement. 
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15.3 Binding Covenants; Run With the Land.  Pursuant to Section 65868 of the 

Development Agreement Statute, from and after recordation of this Agreement, all of the provisions, 

agreements, rights, powers, standards, terms, covenants and obligations contained in this Agreement 

shall be binding upon the Parties and, subject to Section 10.3 and Section 13, their respective heirs, 

successors (by merger, consolidation, or otherwise) and assigns, and all persons or entities acquiring 

the Project Site, any lot, parcel or any portion thereof, or any interest therein, whether by sale, 

operation of law, or in any manner whatsoever, and shall inure to the benefit of the Parties and their 

respective heirs, successors (by merger, consolidation or otherwise) and assigns.  Subject to the 

provisions on Defaults and Transfers set forth in Section 10.3 and Section 13, all provisions of this 

Agreement shall be enforceable during the Term as equitable servitudes and constitute covenants 

and benefits running with the land pursuant to applicable Law, including but not limited to 

California Civil Code Section 1468. 

15.4 Applicable Law and Venue.  This Agreement has been executed and delivered 

in and shall be interpreted, construed, and enforced in accordance with the Laws of the State of 

California.  All rights and obligations of the Parties under this Agreement are to be performed in the 

City and County of San Francisco, and the City and County of San Francisco shall be the venue for 

any legal action or proceeding that may be brought, or arise out of, in connection with or by reason 

of this Agreement. 

15.5 Construction of Agreement.  The Parties have mutually negotiated the terms 

and conditions of this Agreement and its terms and provisions have been reviewed and revised by 

legal counsel for both the City, SFHA and Developer.  Accordingly, no presumption or rule that 

ambiguities shall be construed against the drafting Party shall apply to the interpretation or 

enforcement of this Agreement.  Language in this Agreement shall be construed as a whole and in 
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accordance with its true meaning.  The captions of the paragraphs and subparagraphs of this 

Agreement are for convenience only and shall not be considered or referred to in resolving questions 

of construction.  Each reference in this Agreement to this Agreement or any of the Approvals shall 

be deemed to refer to this Agreement or the Approvals as amended from time to time pursuant to the 

provisions of this Agreement, whether or not the particular reference refers to such possible 

amendment.  In the event of a conflict between the provisions of this Agreement and Chapter 56, the 

provisions of this Agreement will govern and control.   

15.6 Project Is a Private Undertaking; No Joint Venture or Partnership. The 

development proposed to be undertaken by Developer on the Project Site is a private development.  

The City has no interest in, responsibility for, or duty to third persons concerning any of the 

improvements on the Project Site, except for existing public right of ways and City-owned utilities, 

and City funding as described in Exhibit O, attached hereto.  Unless and until portions of the Project 

Site are dedicated to the City, Developer shall exercise full dominion and control over the Project 

Site, subject only to the limitations and obligations of Developer contained in this Agreement. 

 15.6.1. Nothing contained in this Agreement, or in any document 

executed in connection with this Agreement, shall be construed as creating a 

joint venture or partnership between the City, SFHA, and Developer, or any of 

them.  No Party is acting as the agent of the other Party in any respect hereunder.  

Developer is not a state or governmental actor with respect to any activity 

conducted by Developer hereunder. 

15.7 Recordation.  Pursuant to the Development Agreement Statute and Chapter 

56, the Clerk of the Board of Supervisors shall have a copy of this Agreement recorded in the 
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Official Records within ten (10) days after the Effective Date of this Agreement or any amendment 

thereto, with costs to be borne by Developer. 

15.8 Obligations Not Dischargeable in Bankruptcy.  Developer’s obligations under 

this Agreement are not dischargeable in bankruptcy. 

15.9 Survival.  Following expiration of the Term, this Agreement shall be deemed 

terminated and of no further force and effect except for any provision which, by its express terms, 

survive the expiration or termination of this Agreement. 

15.10 Signature in Counterparts.  This Agreement may be executed in duplicate 

counterpart originals, each of which is deemed to be an original, and all of which when taken 

together shall constitute one and the same instrument. 

15.11 Notices.  Any notice or communication required or authorized by this 

Agreement shall be in writing and may be delivered personally or by registered mail, return receipt 

requested.  Notice, whether given by personal delivery or registered mail, shall be deemed to have 

been given and received upon the actual receipt by any of the addressees designated below as the 

person to whom notices are to be sent.  Either Party to this Agreement may at any time, upon notice 

to the other Party, designate any other person or address in substitution of the person and address to 

which such notice or communication shall be given.  Such notices or communications shall be given 

to the Parties at their addresses set forth below: 

To City: 

John Rahaim 
Director of Planning 
San Francisco Planning Department 
1650 Mission Street, Suite 400 
San Francisco, California 94102 
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with a copy to: 

Dennis J. Herrera, Esq. 
City Attorney 
City Hall, Room 234 
1 Dr. Carlton B. Goodlett Place 
San Francisco, CA 94102 
Attn: Real Estate/Finance 

To Developer: 

Sunnydale Development Co., LLC 
c/o Mercy Housing CA 
1360 Mission Street, Suite 300 
San Francisco, CA  94103 
Attn: Doug Shoemaker 

with a copy to: 

Sunnydale Development Co., LLC 
c/o Related Companies of CA 
44 Montgomery Street, Suite 1300 
San Francisco, CA  94104 
Attn: Robin Zimbler 

with a copy to: 

Farella Braun + Martell LLP 
235 Montgomery Street, 17th Floor 
San Francisco, CA  94104 
Attn: Charles J. Higley 

To SFHA: 

Housing Authority of the City and County of San Francisco 
1815 Egbert Avenue  
San Francisco, California 94124 
Attn: Acting Executive Director 

with a copy to: 

Goldfarb & Lipman LLP 
1300 Clay Street, 11th Floor 
Oakland, California 94612 
Attn: Dianne Jackson McLean 
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15.12 Limitations on Actions.  Pursuant to Section 56.19 of the Administrative 

Code, any decision of the Board of Supervisors made pursuant to Chapter 56 shall be final.  Any 

court action or proceeding to attack, review, set aside, void, or annul any final decision or 

determination by the Board of Supervisors shall be commenced within ninety (90) days after such 

decision or determination is final and effective.  Any court action or proceeding to attack, review, set 

aside, void or annul any final decision by (i) the Planning Director made pursuant to Administrative 

Code Section 56.15(d)(3) or (ii) the Planning Commission pursuant to Administrative Code 

Section 56.17(e) shall be commenced within ninety (90) days after said decision is final. 

15.13 Severability.  Except as is otherwise specifically provided for in this 

Agreement with respect to any Laws which conflict with this Agreement, if any term, provision, 

covenant, or condition of this Agreement is held by a court of competent jurisdiction to be invalid, 

void, or unenforceable, the remaining provisions of this Agreement shall continue in full force and 

effect unless enforcement of the remaining portions of this Agreement would be unreasonable or 

grossly inequitable under all the circumstances or would frustrate the purposes of this Agreement. 

15.14 MacBride Principles.  The City urges companies doing business in Northern 

Ireland to move toward resolving employment inequities and encourages them to abide by the 

MacBride Principles as expressed in San Francisco Administrative Code Section 12F.1 et seq.  The 

City also urges San Francisco companies to do business with corporations that abide by the 

MacBride Principles.  Developer acknowledges that it has read and understands the above statement 

of the City concerning doing business in Northern Ireland. 

15.15 Tropical Hardwood and Virgin Redwood.  The City urges companies not to 

import, purchase, obtain or use for any purpose, any tropical hardwood, tropical hardwood wood 
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product, virgin redwood, or virgin redwood wood product, except as expressly permitted by the 

application of Sections 802(b) and 803(b) of the San Francisco Environment Code. 

15.16 Sunshine.  Developer understands and agrees that under the City’s Sunshine 

Ordinance (Administrative Code, Chapter 67) and the California Public Records Act (California 

Government Code Section 250 et seq.), this Agreement and any and all records, information, and 

materials submitted to the City hereunder are public records subject to public disclosure.  To the 

extent that Developer in good faith believes that any financial materials reasonably requested by the 

City constitutes a trade secret or confidential proprietary information protected from disclosure 

under the Sunshine Ordinance and other Laws, Developer shall mark any such materials as such.  

When a City official or employee receives a request for information that has been so marked or 

designated, the City may request further evidence or explanation from Developer.  If the City 

determines that the information does not constitute a trade secret or proprietary information 

protected from disclosure, the City shall notify Developer of that conclusion and that the information 

will be released by a specified date in order to provide Developer an opportunity to obtain a court 

order prohibiting disclosure. 

15.17 Non-Liability of City Officials and Others.  Notwithstanding anything to the 

contrary in this Agreement, no individual board member, director, commissioner, officer, employee, 

official or agent of City shall be personally liable to Developer, its successors and assigns, in the 

event of any default by City, or for any amount which may become due to Developer, its successors 

and assigns, under this Agreement. 

15.18 Non-Liability of Developer Officers and Others.  Notwithstanding anything to 

the contrary in this Agreement, no individual board member, director, officer, employee, official, 

partner, employee or agent of Developer or any Affiliate of Developer shall be personally liable to 
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City, its successors and assigns, in the event of any default by Developer,  or for any amount which 

may become due to City, its successors and assign, under this Agreement. 

15.19 No Third Party Beneficiaries.  There are no third party beneficiaries to this 

Agreement. 

15.20 SFHA Provisions. 

15.20.1 SFHA as Signatory.  Developer and the City 

agree and acknowledge that SFHA is executing this Agreement in its capacity 

as the fee owner of the Project Site in order to permit the expeditious 

development of the Project in accordance with this Agreement. Developer and 

the City further agree and acknowledge that SFHA shall have no obligation to 

complete or otherwise perform any obligation of Developer under this 

Agreement, including, but not limited to Developer’s obligations under 

Article 6. As between SFHA and Developer, Developer shall be solely 

obligated for the performance of all obligations of Developer and for the 

payment of all costs and expenses of Developer under this Agreement. 

Developer and the City further acknowledge that this Agreement by SFHA, 

and constitutes a portion of the consideration to be received by SFHA 

pursuant to this Agreement.  

15.20.2 Indemnity of SFHA.  In consideration for the 

execution of this Agreement by SFHA, Developer shall defend, indemnify, 

and hold harmless SFHA and its board of commissioners (the "SFHA 

Board"), officers, agents and employees from and, if requested, shall defend 

them against any and all loss, cost, damage, injury, liability, and claims 
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("SFHA Loss") caused by this Agreement, the City's performance (or 

nonperformance) of this Agreement, or Developer’s performance (or 

nonperformance) of this Agreement, except to the extent that such indemnity 

is void or otherwise unenforceable under applicable law, and except to the 

extent such SFHA Loss is the result of the active negligence or willful 

misconduct of SFHA.  The foregoing indemnity shall include, without 

limitation, reasonable fees of attorneys, consultants and experts and related 

costs, and SFHA’s cost of investigating any claims against SFHA.  All 

indemnifications of SFHA set forth in this Section, or any other provision of 

this Agreement shall survive the expiration or termination of this Agreement, 

and shall remain in full force and effect regardless of any indemnification 

obligation imposed on Developer (or any Transferee) under the MDA, a 

ground lease, or any other agreement between SFHA and the Developer (or 

any Transferee). 

15.20.3 No Limitation on Discretion of SFHA.  

Nothing in this Agreement shall be deemed to obligate SFHA to enter into the 

MDA, any ground lease, or any other document for the development of the 

Project, other than documents required to be executed under this Agreement 

(each, a "SFHA Subsequent Document", collectively, the "SFHA 

Subsequent Documents").  By execution of this Agreement, the Authority is 

not committing itself to, or agreeing to undertake, the disposition of any 

portion of the Project Site. Execution of this Agreement by the Authority is 

merely an agreement to encumber the Project Site with this Agreement, 
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reserving for subsequent SFHA Board action the final discretion and approval 

regarding the execution of any SFHA Subsequent Documents and all 

proceedings and decisions in connection therewith.  Any SFHA Subsequent 

Document contemplated by this Agreement shall become effective only if and 

after such document(s) has been considered and approved by the SFHA Board 

following the conduct of all legally required procedures, and, thereafter has 

been executed by a duly authorized representative of SFHA.  Until and unless 

a SFHA Subsequent Document is signed by  the Developer, approved by the 

SFHA Board, executed by SFHA, and approved by HUD (to the extent 

applicable), no agreement drafts, actions, deliverables, or communications 

arising from the execution or performance of this Agreement shall impose any 

legally binding obligation on SFHA to enter into, or support entering into, a 

SFHA Subsequent Document, or be used as evidence of any oral or implied 

agreement by SFHA to enter into a SFHA Subsequent Document, or any other 

legally binding document.. 

15.20.4 No Limitation of Rights of SFHA.  In the event 

a SFHA Subsequent Document is executed by SFHA, then nothing in this 

Agreement, shall be deemed to waive, limit, of otherwise impair the rights and 

remedies of SFHA pursuant to such SFHA Subsequent Document.  

15.20.5 Conflict with Agreement.  In the event of any 

conflict between the provisions of this Section 15.20 and any other provision 

of this Agreement, the terms of this Section 15.20 shall control and prevail. 

[signatures follow on next page] 
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EXHIBIT A 
 

PROJECT SITE LEGAL DESCRIPTION 
 

The land referred to is situated in the County of San Francisco, City of San Francisco, 
State of California, and is described as follows: 

Lot 1 of Blocks 6310, 6311, 6312, 6313, 6314 and 6315 Sunnydale Low Rent Housing 
Project, as the same is shown on map thereof recorded December 30, 1941 in Map Book 
“O”, Page 57, Records of the City and County of San Francisco. 
 
   APN: Lot 001; Blocks 6310, 6311, 6312, 6313, 6314 and 6315 
 

Lots 61 through 68 inclusive, as shown on Map entitled, "Parcel Map being a Subdivision of Lot 
57 shown upon that certain Map, recorded in Parcel Map Book 43, at Page 72 on May 13, 1997 
also being a Subdivision of Lot 57, Assessor's Block No. 6356 San Francisco, California", filed 
March 07, 2003 in Book 45 of Parcel Maps, at Page 130, San Francisco County Records. 
 
   APN: Lots 061 through 068; Block 6356 
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EXHIBIT B 
 

SITE PLAN 
 

[attached] 
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EXHIBIT C 
 

PROJECT DESCRIPTION 
 
 

The Sunnydale HOPE SF Project is public purpose, master-planned revitalization of the 
Sunnydale-Velasco public housing site into a new mixed income housing development with 
new replacement, affordable and market rate housing, streets and utility infrastructure, 
open spaces and community and retail spaces for the whole Visitacion Valley 
neighborhood. The current Project Site and buildings are owned and operated by the 
Housing Authority of the City and County of San Francisco (“SFHA”) and contains 775 units 
of public housing on approximately 50 acres.  The Sunnydale HOPE SF Project is under the 
San Francisco HOPE SF Initiative, a public-private partnership to transform the City’s most 
distressed and isolated public housing communities into thriving, mixed income, healthy 
communities for existing residents of public housing, new residents, and the 
neighborhoods in which they are located.   

The Developer, the Mayor’s Office of Housing and Community Development (“MOHCD”), 
and SFHA are committed to providing new high quality replacement housing for all current 
Sunnydale households.  Under the SFHA’s Right to Return Policy and the City’s Right to 
Revitalized Housing Ordinance, existing Sunnydale households in good standing have the 
right to a replacement unit. 

 

Master Plan 

The master plan for this physical transformation was developed through community 
planning and design meetings at Sunnydale and the wider Visitacion Valley neighborhood 
in 2009-2010. Community planning and design meetings have continued since then with 
development topics such as building design, construction phasing and schedule, and 
funding. The CEQA and NEPA evaluation of this master plan was completed and approved 
in 2015 and modified in 2016 and allows: 

• New construction of up to 1,770 housing units, including 1,074 replacement and 
other affordable rental units and 694 market rate units. 

• Approximately 12 acres of reconfigured and new streets and utilities, transit-related 
infrastructure, and accessible paths of travel.  

• Approximately 9.6 acres of new open spaces including 3.6 acres in four open space 
blocks, a 1 acre linear open space on the north side of Sunnydale Avenue, and 5 
acres of private open space within the new housing developments. 

• Up to 72,000 square feet of neighborhood-serving retail, community services, early 
childhood learning, after school programs, and other neighborhood amenities.  
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The FEIR/EIS for the Project approved in July 2015 and modified in June 2016 more fully 
describes the master plan that was evaluated by the Planning Department and HUD under 
the CEQA and NEPA criteria.  

 

Project  

The Sunnydale HOPE SF Project that is memorialized in this Agreement, the Sunnydale 
HOPE SF Special Use District, and the Sunnydale Master Development Agreement is within 
the envelope of the approved master plan and consists of the following highlights: 

 Construction of at least 969 new rent-restricted apartments that will be affordable 
to existing Sunnydale households (with rents at 30% of household income less 
utility allowances) and new apartments that will be affordable to households 
earning up to 60% of Area Median Income (as defined by the California Tax Credit 
Allocation Committee and regulated and monitored by the City through the Loan 
Agreement)(“AMI”).  These affordable units will be constructed on 14 housing sites 
or blocks throughout the Project Site, including one vacant site located just across 
the street from the Sunnydale-Velasco site at the southeast corner of Sunnydale 
Avenue and Hahn Street.   

 Construction of approximately 600 market rate housing units which are planned as 
for-sale homeownership units located on 22 blocks of varying sizes (with a 5 unit 
site being the smallest site).  MOHCD may subsidize the development of affordable 
homeownership at some locations. 

 Construction of four new open spaces at Blocks 2, 4, 25 and 30 totaling 
approximately 3.6 acres that will provide a variety of open space uses for the entire 
neighborhood, including children play areas, green and plaza spaces for a variety of 
uses, and spaces for urban agriculture. 

 Construction of 30,000 gross square feet of new neighborhood spaces for local retail 
businesses, a health and wellness center, community based organizations, an early 
childhood learning program and other neighborhood amenities.  This space will be 
located on the ground floors of Blocks 3A and 3B, two affordable senior and family 
developments.   

 Construction of a new community center of approximately 30,000 gross square feet 
at Block 1 on Sunnydale Avenue and Hahn Streets, adjacent to and complementing 
the City’s Herz Playground and Coffman Pool.  The community center will be 
designed to provide a neighborhood-wide set of amenities, such as an early 
childhood learning program, after school program, multi-purpose room, and a 
gymnasium for sports and recreation.  Also adjacent to this center and to Herz will 
be the new Block 2 open space, which will provide a physical link between Herz 
Playground and Sunnydale Avenue.  



 

32115\5841897.1  C-3 
32115\5841897.3  

 Construction of new public rights-of-way following the City’s grid pattern that will 
reconnect the Project Site to the surrounding neighborhood. These new roadways 
will also include new public utility systems, new sidewalks and street furnishings, 
and transportation improvements that will increase access to MTA’s public transit 
system. The new streets and water, sewer and electric infrastructure and the 
transportation improvements will be built per City standards and dedicated to the 
City.   

 

Project Development Phases 

The demolition and construction of the entire Project will occur in 10-11 phases, so that 
existing households living in the Project Site can be relocated temporarily to on-site vacant 
units, or permanently and directly to newly constructed replacement units on site.  
Households may also be offered the opportunity to move permanently and voluntarily to 
affordable replacement housing units in other San Francisco neighborhoods.  The goals for 
the phasing and for the resident relocation plans are to minimize the number of moves that 
existing households will have to make, and to provide a new affordable replacement unit to 
households as soon as possible, while also mixing the placement of affordable and market 
rate sites within the overall Project.   

The Phasing Plan in Exhibit J describes the requirements for the Developer or its Affiliates 
to be able to progress from one Phase to the next Phase and the minimum requirements for 
completion of each component of a Phase of the Project. The following summarizes the 
desired development for each Phase, pending the availability of City funding for 
infrastructure and affordable housing development: 

Parcel Q infill development: 

a. Development of a half-acre vacant lot into 40-60 units of Affordable Housing1  
Phase 1A-1: 

a. Demolition of 52 existing units and surrounding infrastructure  
b. Construction of Block 6B, approximately 80-85 units of Affordable Housing 

Phase 1A-2: 

a. Demolition of 56 existing units and surrounding infrastructure  
b. Construction of Block 6A, approximately 80-85 units of Affordable Housing 
c. Preparation of market rate Block 5 for sale 

                                                 
1 The term “Affordable Housing” as used throughout means any unit with deed restrictions (or 
similar use restrictions) for occupancy by households with annual household incomes not 
exceeding 60% of AMI.  Affordable Housing includes Resident Replacement Units and 
Community Replacement Units.  
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Phase 1A-3: 

a. Demolition of 80 existing units and surrounding infrastructure  
b. Construction of Block 3A, approximately 80 Affordable Housing units for seniors 

ages 62 years and older 
c. Construction of Block 3B, approximately 92 Affordable Housing units for families 
d. Construction of 30,000 square feet of ground floor neighborhood serving spaces in 

Blocks 3A and 3B 
e. Construction of the new community center on Block 1 

Phase 1B and 3C: 

a. Demolition of 134 existing units at the 1B development area and at Phase 3C at the 
west end of the site, plus surrounding infrastructure 

b. Construction of Block 7, approximately 69 Affordable Housing family units 
Phase 1C: 

a. Demolition of 24 existing units and surrounding infrastructure  
b. Construction of 100 new Affordable Housing family units in Block 9 
c. Preparation of market rate lots 8A and 8B for sale 
d. Completion of Block 2 and 4 open spaces 

Phase 2A: 

a. Demolition of 148 existing units and surrounding infrastructure  
b. Construction of 79 Affordable Housing family units in Block 10 
c. Construction of 54 Affordable Housing family units in Block 15 
d. Preparation of market rate blocks 14, and 16 for sale 

Phase 2B: 

a. Demolition of 92 existing units and surrounding infrastructure 
b. Construction of 64-79 new Affordable Housing units in Block 11 
c. Preparation of market rate blocks 17 and 18 for sale 
d. Construction of Block 25 open space 

Phase 2C: 

a. Demolition of 101 existing units and surrounding infrastructure 
b. Construction of 66 new Affordable Housing units in Block 19 
c. Preparation of market rate blocks 12, 13, and 20 for sale 

Phase 3A: 

a. Demolition of 44 existing units and surrounding infrastructure 
b. Construction of 72 new affordable units in Block 24 
c. Preparation of market rate blocks 22A, 22B, 23, 32 and 33 for sale  

Phase 3B: 

a. Demolition of 44 existing units and surrounding infrastructure 
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b. Construction of these new Affordable Housing units: 40 units in Block 34 and 37 in 
Block 35 

c. Preparation of these market rate blocks for sale:  26, 27, 28, 29, 31, and 36 
Phase 3C: 

a. Existing units demolished with Phase 1B work above 
b. Preparation of Block 21 market rate lot for sale 
c. Construction of Block 30 Open Space 
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EXHIBIT D 
 

AFFORDABLE HOUSING PLAN 
 

As described in Recital C of this Agreement, the Project is part of the HOPE SF City 
initiative. As such, the Project will involve demolition and replacement of public housing 
units, a vital housing resource to the City that serves extremely low-income individuals and 
families. It is the City and the Developer’s intention to replace all 775 Sunnydale/Velasco 
public housing units with a combination of newly constructed Resident Replacement Units 
and Community Replacement Units and to assist those units with Project Based Section 8 
or Rental Assistance Demonstration rent subsidies, or other similar and financially feasible 
Operating Subsidy.  In addition to these replacement units, the Project will also include the 
construction of additional new rent-restricted units for households at or below 60% of 
Area Median Income (as defined by the California Tax Credit Allocation Committee and 
regulated and monitored by the City through the Loan Agreement) (“AMI”) that are not 
replacement units but are to add to the City’s affordable housing stock. It is anticipated that 
replacement and new Affordable Housing units will be mixed into the Affordable Parcels. 
Developer will apply to the City for predevelopment and gap funding for the Affordable 
Housing units as further described in Exhibit O, subject to terms and conditions in 
applicable Loan Agreement.  

It is the intention of the City, the Housing Authority of the City and County of San Francisco 
(“SFHA”), and the Developer to transform the Project from its current condition into a 
vibrant, mixed-income community that is well-served by City infrastructure and well-
connected to City resources and opportunities. The entitlements described in this 
Agreement, the Sunnydale SUD and the Design Standard Guidelines outline the vision for 
this revitalization. 

 

The Developer shall comply with the following Affordable Housing Plan: 

1. Number, composition and location of Affordable Housing units required in and for 
the Project: 

a. At least 775 Resident Replacement Units (on-site or off-site). 
b. Within the Project, at least 969 total Affordable Housing units, in accordance 

with the Phasing Plan, on Affordable Parcels. The unit composition of the 
Affordable Parcels shall be as follows: 

i. The number of Resident Replacement Units necessary to reach a total 
unit count of 775 when combined with Resident Replacement Units 
located off-site. 
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ii. The number of Community Replacement Units that, when combined 
with on-site Resident Replacement Units, achieves a total unit count of 
775.  

iii. At least 194 units, restricted to at or below 60% AMI, as new 
affordable housing stock in the City. 

c. Notwithstanding the foregoing, if SFHA is unable to secure the Operating 
Subsidy necessary to construct some or all of the desired Community 
Replacement Units, the number of unassisted Affordable Housing units on-
site shall increase commensurately to achieve a total of 969 units. 

d. For the purposes of the this section, Resident and Community Replacement 
Units provided on parcels that are on within current Sunnydale Project Site 
boundaries as described in the project description and within 1,000 feet of 
the boundaries of the Project Site shall be considered on-site. Units provided 
in locations beyond 1,000 feet of the boundaries of the Project Site shall be 
considered off-site.  

2. Phasing of affordable housing units 
a. The City and the Developer intend to pursue an appropriate provision of 

Market Rate Parcels and Affordable Parcels in developing each Phase, as 
outlined in the Phasing Plan, to create a mixed income development is as 
follows: 

i. Parcels in Q, Phase 1A-1 and 1A-2: 75% affordable, 25% market rate 
ii. Phase 1A-3: 100% affordable, 0% market rate 

iii. Phases 1B and 3C: 100% affordable, 0 % market rate 
iv. Phase 2A: 50% affordable, 50% market rate 
v. Phase 2B: 33% affordable, 67% market rate 

vi. Phase 2C: 25% affordable, 75% market rate 
vii. Phase 3A: 17% affordable, 83% market rate 

viii. Phase 3B: 28% affordable, 72% market rate 
ix. Phase 3C: no housing parcels 

b. Developer and the San Francisco Mayor’s Office of Housing and Community 
Development (“MOHCD”) will confer and mutually agree on revising the mix 
of Affordable Parcel and Market Rate Parcel developments described above if 
revisions are required due to financing, market conditions, or other factors. 

3. Relocation of Existing Households 
a. The provisions around the design, delivery, tenanting, and operations and 

maintenance of the Resident Replacement Units on-site and off-site must 
comply with the terms of the MDA, including an approved Relocation Plan,  
conformance with the City’s Right to Return Ordinance, and all other 
applicable regulatory and funding requirements. 
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b. Developer and City acknowledge that Permanent Relocation and Temporary 
Off-site Relocation in other San Francisco neighborhoods could expedite the 
development schedule and completion of the revitalization.  Nonetheless, 
Developer will work to minimize off-site relocation.   

c. Any off-site relocation must have the specific and prior consent of MOHCD. 
d. All Permanent Relocation will be voluntary, exercised as a choice pursuant to 

the terms of the City’s Right to Return Ordinance. Involuntary permanent off-
site relocation of public housing households in good standing is prohibited.  

e. Given the development Phasing Plan, Temporary Off-site Relocation may 
include without limitation relocation for longer than 12 months. Such 
relocation may proceed in accordance with the Relocation Plan, the City’s 
Right to Return Ordinance, and all applicable state and federal relocation 
laws.  Per Section 3c above, such relocation must have specific and prior 
consent of MOHCD .  

f. The City shall work with the Developer to designate units within the City’s 
affordable housing pipeline as Permanent Relocation units – subject to 
available funding, project schedules, and existing household demand – in 
order to facilitate the Project’s development and Phasing Plan. Such units 
shall in all cases carry Operating Subsidies to assist relocated households. 

g. The SFHA has initiated and will diligently pursue approval from HUD to 
demolish and dispose of the existing units and to secure project-based 
Operating Subsidy for all Resident Replacement Units. The SFHA, Developer 
and City will work together to maximize the value of all available Operating 
Subsidy; currently, among available Operating Subsidies, Section 8 PBV 
subsidies are the most valuable.  The Parties further agree to work together 
to secure any HUD waiver or approval necessary to apply the project-based 
Operating Subsidy at its maximum value, which may occur pursuant to 
Section 106(a)(9) of the Housing Opportunity Through Modernization Act 
(Public Law 114-201, “HOTMA”), and/or through assistance secured under 
the Rental Assistance Demonstration Program, and/or via an award of a 
Choice Neighborhoods Implementation Grant or other revitalization grant, as 
each may be applicable. 

h. Developer will provide, to the extent funding is available, services to support 
voluntary off-site relocation of existing households, such as connecting 
households with service coordinators and case managers to assist them with 
the application and the logistics of the move-in process.  

4. BMR Units 
a. MOHCD reserves the right to include middle-income (61% - 150% AMI, as 

published by MOHCD) BMR Units in the development of Market Rate Parcels 
through the RFP sale process as further described in the MDA.  
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b. In such a case, the required on-site unit percentages and associated 
requirements will be memorialized in the Market Rate parcel RFP and in a 
Notice of Special Restrictions to be required on the respective parcel at the 
time of transfer, and may also be included in the deed at transfer. Regulation 
of these units will follow typical BMR program policies and restrictions 
through MOHCD.  

c. Without limiting MOHCD’s rights to require BMR Units in some or all of the 
Market Rate Parcels, the Parties acknowledge and agree that the Project shall 
not be subject to any of the affordable housing obligations required by 
Planning Code Section 415, et seq. or any similar affordable/inclusionary 
housing requirements to which the Project would be subject in the absence 
of this Agreement. 

5. Certain Definitions. 
a. “Affordable Housing” means any unit with deed restrictions (or similar use 

restrictions) for occupancy by households with annual household incomes 
not exceeding 60% of AMI.  Affordable Housing includes Resident 
Replacement Units and Community Replacement Units.  

b. “Community Replacement Unit” means a newly constructed rental unit 
within the Project Site intended to replace an existing unit within an 
Affordable Housing Development but that is not necessary for the occupancy 
of an existing Sunnydale household.  Community Replacement Units shall be 
created to the extent that the Authority provides project-based Operating 
Subsidy in amounts that allow for their financially feasible construction and 
operation, as financial feasibility is determined by the Parties.  Occupancy of 
Community Replacement Units shall be income-restricted in accordance with 
the regulations governing the relevant Operating Subsidy. 

c. “Operating Subsidy” means project-based voucher rental assistance pursuant to 
Section 8(o)(13) of the United States Housing Act of 1937 or successor program; 
Section 8 project-based assistance pursuant to the Rental Assistance 
Demonstration Program; or such other permanent project-based subsidy provided 
by the HUD and distributed through SFHA that allows for the financially feasible 
construction and operation of Affordable Housing units.  

d. “Permanent Relocation” means the relocation of an existing Sunnydale 
household to a new and permanent residence off-site and which waives the 
household’s right to return to a new Sunnydale Resident Replacement Unit. 
Permanent Relocation is triggered if the duration of the off-site residence 
exceeds 12 months, unless the household waives Permanent Relocation 
rights and opts to maintain Temporary Off-site Relocation status. 

e. “Resident Replacement Unit” means a newly constructed rental unit 
intended to replace an existing public housing unit for occupancy by an 
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existing Sunnydale household, in accordance with the MDA and applicable 
ground lease, located either within an Affordable Housing Development or 
off-site within the City, as a Permanent Relocation Unit voluntarily selected 
by the existing household in accordance with the Relocation Plan.  Resident 
Replacement Units must be assisted with Operating Subsidy. 

f. “Temporary Off-site Relocation” means the temporary move of an existing 
Sunnydale household to an off-site residence for the purpose of constructing 
new Resident Replacement Units.  Temporary relocation is typically defined 
by a term of less than 12 months, but may extend beyond 12 months with the 
consent of the relocating household.  Temporarily relocated households 
retain a right to return to the on-site Resident Replacement Units.  
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EXHIBIT E 
 

LIST OF PUBLIC INFRASTRUCTURE IMPROVEMENTS AND COMMUNITY 
IMPROVEMENTS  

Each of the improvements classified below are described in more detail in this Agreement, 
the Design Standards and Guidelines, and the Master Infrastructure Plan attached to this 
Agreement as Exhibit P. 

Public Infrastructure Improvements:  The following Public Infrastructure Improvements 
(as defined in Section 2.87 of this Agreement) will be dedicated to the City and publicly-
accessible: 

• Streets 

• Sidewalks adjacent to streets and related furniture, fixtures, and equipment 

• Landscaping within the public right-of-way including but not limited to street trees 
on any streets or sidewalks classified as Public Infrastructure Improvements 

• Pedestrian safety improvements on any streets or sidewalks classified as Public 
Infrastructure Improvements 

• Bicycle improvements (lanes, sharrows, way-finding, bicycle parking) on any streets 
or sidewalks classified as Public Infrastructure Improvements 

• Transit infrastructure improvements, including bus shelters, transit signals, street 
signs 

• Utility infrastructure, as described in the Master Infrastructure Plan, and including 
all water, combined sewer, Public Stormwater Management Improvements, street 
lights, pedestrian lights, and electrical systems to be dedicated to the City 

• Any open spaces acquired by the City 

Community Improvements: The following Community Improvements will be privately-
owned and publicly-accessible per the regulations specified in Exhibit G:  Regulations for 
Access and Maintenance of Public Access Privately-Owned Community Improvements: 

• All pedestrian plazas, pathways, and rights of way in the Project that are not 
specified as Public Infrastructure Improvements 
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• Bicycle improvements within any parks, plazas, pedestrian pathways, or other 
pedestrian rights of way that are not specified as Public Infrastructure 
Improvements  

• Block 2 Plaza and Orchard Open Space 

• Block 4 Neighborhood Green Open Space 

• Block 25 Mid Terrace Open Space 

• Block 30 Overlook Open Space 

• Sunnydale Linear Open Space  

• Childcare Facilities: childcare facilities will be established in the Block 1 community 
center and Block 3 neighborhood-serving space 

• Community Facilities: community facilities will be established in the Block 1 
community center neighborhood-serving space 
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EXHIBIT F 
 

AREA OF PRIVATE MAINTENANCE AND OPERATIONS OBLIGATION MAP 
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EXHIBIT G 
 

REGULATIONS REGARDING ACCESS AND MAINTENANCE OF  
PRIVATELY-OWNED COMMUNITY IMPROVEMENTS 

 
These Regulations Regarding Access and Maintenance of Privately-Owned Community 
Improvements (“Regulations”) shall govern the use, maintenance, and operation of 
Privately-Owned Community Improvements. Privately-Owned Community Improvements 
are the open spaces, community facilities, and those sidewalks, bike paths, and pedestrian 
paths within the Project that are identified in Exhibit E, List of Public Infrastructure 
Improvements and Community Improvements. 
 
1. Community Improvements - Full Public Access 

a. The following Community Improvements will have full public access per the 
terms outlined in this section: 

i. Bicycle and pedestrian improvements within any parks, plazas, 
pedestrian pathways, or other pedestrian rights of way that provide 
access between two streets that are not specified as Public Infrastructure 
Improvements  

ii. The Sunnydale Linear Open Space 
b. This section does not pertain to open space Community Improvements, which 

are defined and outlined in Section 3 of this Exhibit G. 
c. Public Use.  Developer, transferee, or successor homeowner’s association shall 

offer the Privately-Owned Community Improvements for the use, enjoyment and 
benefit of the public; provided, however, that Developer may use the Privately-
Owned Community Improvements for temporary construction staging related to 
adjacent development (during which time the subject Privately-Owned 
Community Improvements  shall not be used by the public) and that such 
construction is in accordance with the Development Agreement, the Basic 
Approvals, and any Implementing Approvals.     

d. No Discrimination.  Developer shall not discriminate against, or segregate, any 
person, or group of persons, on account of race, color, religion, creed, national 
origin, gender, ancestry, sex, sexual orientation, age, disability, medical 
condition, marital status, or acquired immune deficiency syndrome, acquired or 
perceived, in the use, occupancy, tenure or enjoyment of the Privately-Owned 
Community Improvements. 

e. Maintenance Standard.  The Privately-Owned Community Improvements shall 
be operated, managed and maintained in a clean and safe condition in 
accordance with the anticipated and foreseeable use thereof.  
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f. Temporary Closure.  Developer shall have the right, without obtaining the prior 
consent of the City or any other person or entity, to temporarily close any or all 
of the Privately-Owned Community Improvements to the public from time to 
time for one of the following two reasons.  In each instance, such temporary 
closure shall continue for as long as Developer reasonably deems necessary to 
address the circumstances described below:   

i. Emergency. In the event of an emergency or danger to the public health 
or safety created from whatever cause (including flood, storm, fire, 
earthquake, explosion, accident, criminal activity, riot, civil disturbances, 
civil unrest or unlawful assembly), Developer may temporarily close the 
Privately-Owned Community Improvements (or affected portions 
thereof) in any manner deemed necessary or desirable to promote public 
safety, security and the protection of persons and property; or 

ii. Maintenance and Repairs.  Developer may temporarily close the 
Privately-Owned Community Improvements (or affected portions 
thereof) in order to make any repairs or perform any maintenance as 
Developer, in its reasonable discretion, deems necessary or desirable to 
repair, maintain or operate the Privately-Owned Community 
Improvements. 

g. Arrest or Removal of Persons.  Developer shall have the right (but not the 
obligation) to use lawful means to effect the arrest or removal of any person or 
persons who creates a public nuisance, who otherwise violates the applicable 
rules and regulations, or who commits any crime including, without limitation, 
infractions or misdemeanors in or around the Privately-Owned Community 
Improvements. 

h. Project Security during Periods of Non-Access.  Developer shall have the right to 
block entrances to, to install and operate security devices, and to maintain 
security personnel in and around the Privately-Owned Community 
Improvements to prevent the entry of persons or vehicles during the time 
periods when public access to the Privately-Owned Community Improvements 
or any portion thereof is restricted or not permitted pursuant to this Agreement.  
Developer’s proposal to install permanent architectural features that serve as 
security devices such as gates and fences shall be subject to Design Review 
Approval as detailed in this Agreement and the SUD.   

i. Removal of Obstructions.  Developer shall have the right to remove and dispose 
of, in any lawful manner it deems appropriate, any object or thing left or 
deposited on the Privately-Owned Community Improvements deemed to be an 
obstruction, interference or restriction of use of the Privately-Owned 
Community Improvements for the purposes set forth in this Agreement, 
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including, but not limited to, personal belongings or equipment abandoned in 
the Privately-Owned Community Improvements. 

j. Temporary Structures.  No trailer, tent, shack, or other outbuilding, or structure 
of a temporary character, shall be used on any portion of the Privately-Owned 
Community Improvements at any time, either temporarily or permanently; 
provided, however, that Developer may have temporary structures needed for 
construction staging (such as construction job trailers) and Developer may 
approve the use of temporary tents, booths, art installations, temporary displays, 
and other structures in connection with public events, temporary exhibitions, or 
Special Events. 

 
2. Community Improvements - Partial Public Access 

a. The following Community Improvements will offer services and programs that 
are available to the public but are designed for, and for which access would only 
be granted, for specified programmed activities (i.e. classes). As such these 
improvements shall be considered partial public access. These improvements 
will be operated and maintained at the discretion of the Developer and/or its 
transferee, and in accordance with all applicable laws. 

i. Childcare Facilities. It is anticipated that childcare facilities will be 
established in the Block 1 Community Center (the “Hub”) and Block 3 
neighborhood-serving space. 

ii. Community Facilities. It is anticipated that community facilities will be 
established in the Block 1 Community Center (the “Hub”) and Block 3 
neighborhood-serving space. 

 
3. Open Space Community Improvements 

a. The following Community Improvement open spaces will have full public access 
per the terms outlined in this section: 

i. Block 2 Plaza and Orchard Open Space 
ii. Block 4 Neighborhood Green Open Space 

iii. Block 25 Mid Terrace Open Space 
iv. Block 30 Overlook Open Space 

b. Hours of Operation. The Block 2 and Block 4 open spaces shall be open and 
accessible to the public from 5am to Midnight, seven days per week, and the 
Block 25 and Block 30 open spaces shall be open and accessible to the public 
from 5am to 9pm, seven days per week, unless reduced hours are approved by 
the Recreation and Park Commission or otherwise expressly provided for in this 
Agreement (including, without limitation, Temporary Closure and Restricted 
Access Events sections of these Regulations). Pursuant to Section 1.a.i. above and 
notwithstanding the hours of operation described in this Section 3.b., pedestrian 
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access through Blocks 4 and 25 shall be provided at all times.  Pedestrian access 
through Blocks 4 and 25 shall provide a connection between the Center Street 
segments on either side of these blocks. No person shall enter, remain, stay or 
loiter in the open spaces when the open spaces are closed to the public, except 
persons authorized in conjunction with a public event reservation, Special 
Events, or other temporary closure, or authorized service and maintenance 
personnel.  If a community room structure is built on Block 30, that facility will 
only be available through reservation as described below in Section e, 
Reservations for Public Events. 

c. Allowed Activities. Passive recreation, active recreation, picnics, and public 
events. 

d. Prohibited Activities:  
i. Camping or sleeping when park is closed; 

ii. Smoking; 
iii. Alcohol consumption/open containers, unless associated with a public 

event at a reserved facility and within a designated area; 
iv. Climbing or affixing items to trees or park furniture; 
v. Amplified sound unless associated with a public event at a reserved 

facility and within a designated area; 
vi. Off-leash dogs except in designated areas; 

vii. Disorderly conduct, as defined in section 4.01 of the SF Municipal Code; 
viii. Peddling and vending merchandise without SF permit or other 

authorization; 
ix. Fires and cooking unless in designated BBQ area; 
x. Temporary Structures, as defined above;  

xi. Littering or dumping of waste; 
xii. Graffiti or destruction of property; 

xiii. Removal of plants, soil, park furniture or other facilities of the open space. 
e. Reservations for Public Events.  The public shall have the right to reserve 

individual facilities and sports fields or courts within the open space, including 
picnic tables, BBQs, and sites for public events such as weddings, gatherings, or 
other community events, as appropriate for the space.  During such public 
events, public access to other, unreserved facilities within the open space shall 
not be restricted.   

i. Reservations shall be required for gatherings of 25 or more people, 
notwithstanding public rights of assembly granted under the 1st 
Amendment.   

ii. No reservation shall exceed 24 hours; no individual facility shall be 
reserved more than 50% of all weekend days in a calendar year, and 
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reservations shall be reasonably distributed throughout the year to allow 
use of the facilities on a first-come, first-served basis. 

iii. Open space manger shall ensure the reservation holder will comply with 
applicable city regulations for waste reduction, recycling and composting. 

iv. Manager shall have the right to request reasonable fees, commensurate 
with the fees required for similar facilities by the San Francisco 
Recreation and Parks Department (“RPD”). 

v. Procedures and fees for the reservation of facilities in the open space 
shall be reviewed by RPD and approved by the City Attorney. 

vi. Up-to-date information about the reservation of facilities and fees shall be 
available online. 

vii. Manager shall endeavor to coordinate provision of information about the 
reservation of facilities with RPD. 

viii. Developer will have the right to require the event sponsor to provide 
evidence of adequate insurance coverage for the event and to hold the 
Developer harmless. 

f. Restricted Access Events. Closure of an entire open space for a restricted access 
event, called a “Special Event” or “Special Events,” shall not exceed eight (8) 
single day (24-hour) events spread throughout the calendar year.   

g. Dogs. Dogs must be on leash, except in designated off-leash areas. Dog walkers 
are responsible for removing dog waste. Dog walkers are limited to eight dogs.   

h. Signs.  Manager shall post signs at major public entrances and other key 
locations (such as public restrooms or structures), setting forth applicable 
regulations, including, hours of operation, prohibited activities, and contact 
information for security, repairs, and reservations. 

i. No Discrimination.  Manager shall not discriminate against, or segregate, any 
person, or group of persons, on account of race, color, religion, creed, national 
origin, gender, ancestry, sex, sexual orientation, age, disability, medical 
condition, marital status, or acquired immune deficiency syndrome, acquired or 
perceived, in the use, occupancy, tenure or enjoyment of the open space. 

j. Arrest or Removal of Persons.  Open space managers shall have the right (but 
not the obligation) to use lawful means to effect the arrest or removal of any 
individuals who create a public nuisance, who engage in Prohibited Activities, or 
who commits any crime including, without limitation, infractions or 
misdemeanors in or around the open space. 

k. Temporary Closure.  Manager shall have the right, without obtaining the prior 
consent of the City or any other person or entity, to temporarily close any or all 
of the open space to the public from time to time for one of the following two 
reasons.  In each instance, such temporary closure shall continue for as long as 
manager reasonably deems necessary to address the circumstances described 
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below. In the event of a closure in excess of one week, the manager shall inform 
the Planning Director and General Manager of the Recreation and Park 
Department, who shall determine if the extended closure is warranted or would 
constitute a violation of required public access. 

i. Emergency. In the event of an emergency or danger to the public health 
or safety created from whatever cause (including flood, storm, fire, 
earthquake, explosion, accident, criminal activity, riot, civil disturbances, 
civil unrest or unlawful assembly), manager may temporarily close the 
open space (or affected portions thereof) in any manner deemed 
necessary or desirable to promote public safety, security and the 
protection of persons and property; or 

ii. Maintenance and Repairs.  Manager may temporarily close the open 
space (or affected portions thereof) in order to make any repairs or 
perform any maintenance as manager, in its reasonable discretion, deems 
necessary or desirable to repair, maintain or operate open space. 

1. Manager shall post notices within the open space a minimum of 72 
hours prior to a planned closure for maintenance and repairs.  
Manager shall post signs within 24 hours of a closure for 
unplanned maintenance and repairs. Signs shall explain the nature 
and duration of the closure and provide appropriate contact 
information. 

l. Maintenance Standard. The open spaces shall be maintained in a clean and safe 
condition (including the provision of security features and personnel as 
necessary for the safety of the community) in accordance with the Recreation 
and Park Department park maintenance standards set forth in Proposition C and 
the Park Code or any successor standard that may be established by law for the 
maintenance of parks that are accessible to the public. 

m. Changes to Open Space Regulations.  
i. It is anticipated that certain open spaces listed herein may be more 

appropriately operated using an amended set of regulations from those 
outlined in this section. Amendments may include limited operating 
hours and limitations on Special Events in order to maintain safety and to 
be considerate of neighboring residences. 

ii. If the Developer desires to amend any of these regulations for a public 
open space, the Developer and/or its transferee shall state the requested 
amended terms in the Development Phase Application that contains the 
open space. Requested amendments shall be reviewed by RPD, MOHCD, 
and the Planning Department and approved by the Planning Department 
as part of the Development Phase Approval. 
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EXHIBIT H 
 

IMPACT FEES AND EXACTIONS 
 

Impact Fees and Exactions shall mean any fees, contributions, special taxes, exactions, 
impositions and dedications charged by the City in connection with the development of Projects 
under the Existing Standards as of the Effective Date, including but not limited to transportation 
and transit fees, child care requirements or in-lieu fees, housing (including affordable housing) 
requirements or fees, dedication or reservation requirements, and obligations for on-or off-site 
improvements, as more particularly described in this Exhibit H.  

Impact Fees and Exactions shall not include Mitigation Measures, Processing Fees, permit 
and application fees, taxes or special assessments, and SFPUC Capacity Charges and any 
fees, taxes, assessments impositions imposed by Non-City Agencies, all of which shall be due 
and payable by Developer as and when due in accordance with applicable Laws. 

 

Table 1. Applicable Impact Fees and Exactions 

Fee/Exaction Authority Applicability 

  Affordable 
Housing Units 

Market Rate 
Units 

Commercial/ 
Retail Uses 

Visitacion 
Valley 
Community 
Facilities and 
Infrastructure 
Fee 

S.F. Plan. Code 
§420; §406(b)1 No Yes No 

School Impact 
Fee 

Cal. Educ. Code 
§17620(b) Cal. 
Gov. Code 
§65995(b) 

Yes, but subject 
to credit Yes No 

Transportation 
Sustainability 
Fee 

S.F. Plan. Code 
§411A; §406B(3) No No No 

Citywide Child 
Care Fee 

S.F. Plan. Code 
§414A; 
§406(b)1; §420 / 
§423 

No No No 
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Street Tree In-
Lieu Fee 

S.F. PWC §802; 
§806(d)(4) No No No 

Bicycle Parking 
In-Lieu Fee 

S.F. Plan. Code 
§430 No No No 

 

General Terms 

 Generally. The Project shall only be subject to the Impact Fees and Exactions as set 
forth in this Exhibit H, and the City shall not impose any new Impact Fees and 
Exactions on the development of the Project or impose new conditions or 
requirements for the right to develop the Project (including required contributions 
of land, public amenities or services) except as set forth in this Agreement. 

 Impact Fees and Exactions.  
o Developer and/or its Transferees shall pay all applicable Impact Fees and 

Exactions outlined in this Agreement that are in effect, on a City-Wide basis, 
at the time that Developer and/or its Transferees applies for or obtains, as 
applicable, a permit, authorization or approval in connection therewith. 

o After the Effective Date, except as set forth in this Exhibit H, no new 
categories of Impact Fees and Exactions (nor expansion of the application of 
same due to changes in exceptions or definitions of covered uses thereto) 
shall apply to the development of the Project’s Development Phases.  

o Any substitute Impact Fees and Exactions that amend or replace the Impact 
Fees and Exactions in effect on the Effective Date shall not be considered new 
categories of Impact Fees and Exactions except to the extent that they expand 
the scope of the existing Impact Fees and Exactions. In other words, if the 
City amends or replaces Impact Fees and Exactions during the Term to both 
increase the rates and expand the scope of application (i.e., apply the Impact 
Fees and Exactions to a use that was not previously subject to that Impact 
Fees and Exactions), then the increase in rates (including the methodology 
for calculation of those rates) would apply to the Development Phases but 
the portion of the fee associated with the expanded scope would not apply to 
the Development Phases. 

o Per section 7.3.1(j) of this Agreement, while the City may not impose new or 
increase the scope of any Impact Fees and Exactions beyond those set forth 
in this Exhibit H, the Developer shall be responsible for the built-in fee 
escalators based on CPI that may be included in any Impact Fees and 
Exaction applied to the Project. All impact fees in this Exhibit H shall be 
subject to annual development fee infrastructure construction cost inflation 
adjustments as set forth in Planning Code Section 409(b).    
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 Processing Fees. For three (3) years following the Effective Date, as may be 
extended by the number of days in any extension of the Term under Section 3.2, 
Processing Fees for the Development Phases shall be limited to the Processing Fees 
in effect, on a City-Wide basis, as of the Effective Date (provided that to the extent 
Processing Fees are based on time and materials costs, such fees may be calculated 
based on the schedule for time and materials costs in effect on the date the work is 
performed by the City). Thereafter, Processing Fees for the Development Phases 
shall be limited to the Processing Fees in effect, on a City-Wide basis, at the time that 
Developer applies for the permit or approval for which such Processing Fee is 
payable in connection with the applicable portion of the Development Phase.  

 Notwithstanding anything to the contrary above, Developer shall be responsible for 
the payment of the following fees and charges, if and to the extent applicable: (i) all 
Impact Fees and Exactions for future development on the Project, in effect at the 
time of assessment as included in this Exhibit H, and (ii) the SFPUC water capacity 
charges and connection fees, and wastewater capacity charges and connection fees, 
in effect at the time of assessment. 

 Affordable Housing units. Every Affordable Housing unit is exempt from the Impact 
Fees and Exactions as specified in Table 1. This includes any Affordable Housing 
unit, or BMR Unit within a Market Rate building. 

 Market Rate Units. Market Rate units are subject to the Impact Fees and Exactions as 
specified in Table 1. Market Rate unit Impact Fees and Exactions must be paid in full 
and may not be credited in-kind.  

 Other Uses. Retail, commercial and community facility uses are subject to impact 
fees as specified in Table 1. 

 Section 415 Applicability. Without limiting the San Francisco Mayor’s Office of 
Housing and Community Development (“MOHCD”) rights to require BMR Units in 
some or all of the Market Rate Parcels, the Parties acknowledge and agree that the 
Project shall not be subject to any of the Affordable Housing obligations required by 
Planning Code Section 415, et seq. or any similar affordable/inclusionary housing 
requirements to which the Project would be subject in the absence of this 
Agreement. 

Description of Applicable Impact Fees and Exactions 

 Visitacion Valley Community Facilities and Infrastructure Fee: This fee is applicable 
as specified in Table 1 and will be collected as outlined in the referenced 
government code. This fee shall apply to Market Rate units developed in the Project. 

 School Impact Fee: This fee is applicable as specified in Table 1 and will be collected 
as outlined in the referenced government code. This fee shall apply to all residential 
square footage created in the Project, but the Project will receive a credit of the fees 
due for any replacement of existing public housing units that already exist on site 
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(and thus are already served by the San Francisco Unified School District 
(“SFUSD”)) that are provided in the new residential square footage. The 
replacement public housing units will be designated in applicable building permit 
applications and on the building permit set, and if necessary, confirmed to San 
Francisco Department of Building Inspection and SFUSD in writing by MOHCD. 

 Transportation Sustainability Fee: Per Planning Code (Sec. 406b) the Transportation 
Sustainability Fee is waived for the entire Project, including all Project housing units 
and commercial/retail uses. 

 Citywide Child Care Fee: Consistent with Planning Code (Sec. 406b) and per this 
Agreement, Affordable Housing and Market Rate (including BMR Units) units and 
commercial/retail uses are exempt from this fee.  

 Bicycle Parking In-Lieu Fee:  Due to the in-kind provision of Class 2 bicycle parking 
in the Project, this fee is waived for the entire Project, including all Project housing 
units and commercial/retail uses. 

 Street Trees In-Lieu Fee: Due to the in-kind provision of street trees in the Project, 
this fee is waived for the entire Project, including all Project housing units and 
commercial/retail uses. 
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EXHIBIT I 
 

WORKFORCE AGREEMENT MOU 
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full execution and delivery of this Agreement by the Parties and (ii) the 
date the Enacting Ordinance is effective and operative (“Effective Date”). ...... 20 

3.2 Term.  The term of this Agreement shall commence upon the Effective 
Date and shall continue in full force and effect for twenty-five (25) years 
thereafter unless extended or earlier terminated as provided herein 
(“Term”); provided, however, that the Term shall be extended for each 
day of a Litigation Extension.  The term of any conditional use permit, any 
tentative subdivision map and any subsequent subdivision map shall be for 
the longer of (i) the Term (as it relates to the applicable parcel) or (ii) the 
term otherwise allowed under the Subdivision Map Act or the Planning 
Code. City (acting through MOHCD Director) may elect in its sole and 
absolute discretion to extend the Term due to, but not limited to, delays in 
availability of public financing for the Project. ................................................... 20 

4. DEVELOPMENT OF PROJECT SITE........................................................................... 21 

4.1 Development Rights.  Developer and its Transferees shall have the vested 
right to develop the Project Site in accordance with and subject to the 
provisions of this Agreement, the Approvals, and any Implementing 
Approvals, and the City shall process all Implementing Approvals related 
to development of the Project Site in accordance with and subject to the 
provisions of this Agreement.  Developer agrees that all improvements it 
constructs on the Project Site shall be done in accordance with this 
Agreement, the Approvals, and any Implementing Approvals, and in 
accordance with all applicable laws. .................................................................... 21 

4.2 Project Phasing.  The Developer shall develop the Project Site in Phases, 
consistent with the Phasing Plan attached as Exhibit J, including the 
procedural review and approval requirements described in Exhibit K. ............... 21 

4.3 Affordable Parcels.  Subject to the Phasing Plan approved as described in 
Section 4.2 above, Developer shall develop the Affordable Parcels in 
accordance with the Approvals, any Implementing Approvals, and the 
Affordable Housing Plan attached to this Agreement as Exhibit D.  
Without limiting the foregoing, Developer shall be responsible for 
complete design, engineering, and construction (horizontal and vertical) of 
all improvements on the Affordable Parcels. ....................................................... 21 

4.4 Market Rate Parcels. ............................................................................................ 21 
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4.5 Public Infrastructure Improvements.  Subject to the Phasing Plan approved 
as described in Section 4.2 above, Developer shall develop the public 
infrastructure supporting the Project Site in accordance with the 
Approvals, any Implementing Approvals, and the Master Infrastructure 
Plan attached to this Agreement as Exhibit P.  Without limiting the 
foregoing, Developer shall be responsible for coordinating the design, 
engineering, and construction of the Public Infrastructure Improvements.  
Except as modified by the Sunnydale SUD and Design Standards and 
Guidelines, all Public Infrastructure shall be designed and constructed in 
accordance with City-Wide standards.  The Phasing Plan will provide for 
the Public Infrastructure Improvements to be phased proportionately with 
vertical development phases.  Developer shall maintain and be liable for 
all such Public Infrastructure Improvements until formally accepted by 
City consistent with the terms provided in the Form of City Acceptance 
Ordinance for Dedicated Infrastructure Improvements attached as Exhibit 
V to this Agreement. ............................................................................................ 22 

4.6 Community Improvements.  Subject to the Phasing Plan approved as 
described in Section 4.2 above, Developer shall develop the Community 
Improvements in substantial accordance with the Approvals, any 
Implementing Approvals, and the List of Public Infrastructure 
Improvements and Community Improvements attached to this Agreement 
as Exhibit E. ......................................................................................................... 23 

4.7 Transportation Demand Management Plan.  Developer shall implement 
the Transportation Demand Management measures in substantial 
accordance with the Transportation Demand Management Plan attached to 
this Agreement as Exhibit M. .............................................................................. 23 

4.8 Public Power.  Electric service for the project will be supplied by the City 
through the SFPUC. Such service will be provided by the City according 
to the SFPUC’s Rules and Regulations Governing Electric Service. The 
roles and responsibilities for power utilities are further discussed in 
Exhibit W. ............................................................................................................ 23 
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4.9 No Additional CEQA Review Required; Reliance on FEIR/EIS for Future 
Discretionary Approvals.  The Parties acknowledge that the FEIR/EIS 
prepared for the Project complies with CEQA.  The Parties further 
acknowledge that: (a) the FEIR/EIS contains a thorough analysis of the 
Project and possible alternatives; (b) the Mitigation Measures have been 
adopted to eliminate or reduce to an acceptable level certain adverse 
environmental impacts of the Project; and (c) the Board of Supervisors 
adopted CEQA Findings, including a statement of overriding 
considerations in connection with the Approvals, pursuant to CEQA 
Guidelines Section 15093, for those significant impacts that could not be 
mitigated to a less than significant level.  For these reasons, (a) the City 
does not intend to conduct any further environmental review or mitigation 
under CEQA for any aspect of the Project vested under this Agreement, 
and (b) the City shall rely on the FEIR/EIS, to the greatest extent possible 
in accordance with applicable Laws, in all future discretionary actions 
related to the Project; provided, however, that nothing shall prevent or 
limit the discretion of the City to conduct additional environmental review 
in connection with any Implementing Approvals to the extent that such 
additional environmental review is required by applicable Laws, including 
CEQA. .................................................................................................................. 23 

4.10 Costa-Hawkins Rental Housing Act. ................................................................... 25 
5. COMMUNITY BENEFITS ............................................................................................. 26 

6. OBLIGATIONS OF DEVELOPER ................................................................................ 27 

6.1 Development of the Project Site. Through this Agreement Developer has 
agreed to meet all of the obligations contained herein and specifically to 
carry out the obligations for the development of the Project Site contained 
in Article 4 above and as further described in the Exhibits. ................................ 27 

6.2 Development by Transferees.  Notwithstanding Section 6.1 above, the 
parties acknowledge and agree that Developer intends to assign its rights 
and obligations under this Agreement with respect to various portions of 
the Project to different entities “Transferees”, as described in Recital G 
and pursuant to the assignment and transfer provisions of Article 13.  As 
such, the obligations of the Developer under this Article 6 shall apply to 
Developer or its applicable Transferee for each portion of the Project. .............. 27 
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6.3 Completion of Project.  Upon commencement of a Phase, Developer shall 
diligently prosecute to completion all construction on the applicable 
portion of the Project Site in accordance with the Approvals, any 
Implementing Approvals,  and the approved Phase Application.  The 
foregoing notwithstanding, unless this Agreement is terminated in 
accordance with Article 12, expiration of any building permit or other 
Approval or Implementing Approval shall not limit Developer’s vested 
rights as set forth in this Agreement, and Developer shall have the right to 
seek and obtain subsequent building permits or approvals consistent with 
this Agreement at any time during the Term.  Notwithstanding the 
foregoing, the Parties recognize that the Developer’s ability to initiate and 
complete each Phase of construction is subject to the availability of City 
funding and the funding agreements between the Developer and the City, 
and to secure such funding the Developer must comply with all 
requirements necessary to apply for, secure and continue to receive such 
funding from the City consistent with the terms included in Exhibit O and 
any terms contained in any City loan documents. ............................................... 27 

6.4 Project Costs. Except as otherwise expressly set forth in this Agreement, 
Developer shall pay for all costs relating to the Project consistent with the 
terms of this Agreement. ...................................................................................... 28 
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6.5 Contracting for Community Improvements and Public Infrastructure 
Improvements.  In connection with the construction of the Community 
Improvements and Public Infrastructure Improvements, Developer shall, 
as applicable to each Phase, engage one or more contractors that are duly 
licensed in California and qualified to complete the work (the 
“Contractor”).  The Contractor shall contract directly with Developer 
pursuant to an agreement to be entered into by Developer and Contractor 
(the “Construction Contract”), which shall:  (i) be a  contract that meets 
all of the City’s and MOHCD’s requirements, including any procurement 
requirements; (ii) require the Contractor or Developer to obtain and 
maintain bonds for one-hundred percent (100%) of the cost of construction 
for performance and fifty percent (50%) of payment for labor and 
materials (and include the City and Developer as dual obligees under the 
bonds), or provide a letter of credit or other security satisfactory to the 
City, in accordance with the requirements of the Subdivision Code; (iii) 
require the Contractor to obtain and maintain customary insurance, 
including workers compensation in statutory amounts, Employer’s 
liability, general liability, and builders all-risk; (iv) release the City from 
any and all claims relating to the construction, including but not limited to 
mechanics liens and stop notices; (v) subject to the rights of any 
Mortgagee that forecloses on the property, include the City as a third party 
beneficiary, with all rights to rely on the work, receive the benefit of all 
warranties, and prospectively assume Developer’s obligations and enforce 
the terms and conditions of the Construction Contract as if the City were 
an original party thereto; and (vi) relative to all work performed by the 
Project’s architect and engineer, require that the City be included as a third 
party beneficiary, with all rights to rely on the work product, receive the 
benefit of all warranties and covenants, and prospectively assume the 
Developer’s obligations and enforce the terms and conditions of the 
applicable contract as if the City were an original party thereto. ........................ 28 

6.6 Workforce Agreement MOU.  The Parties agree that the Workforce 
Agreement MOU shall apply to all work performed under this Agreement. ...... 29 

6.7 Cooperation by Developer. .................................................................................. 29 
6.8 Nondiscrimination.  In the performance of this Agreement, Developer 

agrees not to discriminate against any employee, City employee working 
with Developer’s contractor or subcontractor, applicant for employment 
with such contractor or subcontractor, or against any person seeking 
accommodations, advantages, facilities, privileges, services, or 
membership in all business, social, or other establishments or 
organizations, on the basis of the fact or perception of a person’s race, 
color, creed, religion, national origin, ancestry, age, height, weight, sex, 
sexual orientation, gender identity, domestic partner status, marital status, 
disability or Acquired Immune Deficiency Syndrome or HIV status 
(AIDS/HIV status), or association with members of such protected classes, 
or in retaliation for opposition to discrimination against such classes. ............... 29 
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6.9 Prevailing Wages.  Developer agrees that all persons performing labor in 
the construction of Public Infrastructure Improvements as defined in the 
Administrative Code, or otherwise as required by California law, on the 
Project Site shall be paid not less than the highest prevailing rate of wages 
for the labor so performed as provided under Section 6.22(E) of the 
Administrative Code, shall be subject to the same hours and working 
conditions, and shall receive the same benefits as in each case are 
provided for similar work performed in San Francisco, California, and 
Developer shall include this requirement in any contract entered into by 
Developer for the construction of any such Public Infrastructure 
Improvements.  Upon request, Developer and its contractors will provide 
to City any workforce payroll records as needed to confirm compliance 
with this section. .................................................................................................. 30 

6.10 City Cost Recovery. ............................................................................................. 30 
6.11 Nexus/Reasonable Relationship Waiver.  Developer consents to, and 

waives any rights it may have now or in the future, to challenge with 
respect to the Project or the Approvals, the legal validity of, the 
conditions, requirements, policies, or programs required by this 
Agreement or the Existing Standards, including, without limitation, any 
claim that they constitute an abuse of police power, violate substantive due 
process, deny equal protection of the laws, effect a taking of property 
without payment of just compensation, or impose an unlawful tax.  In the 
event Developer challenges any Future Change to an Existing Standard, or 
any increased or new fee permitted under Section 2.3, then the City shall 
have the right to withhold additional development approvals or permits 
until the matter is resolved; provided, however, Developer shall have the 
right to make payment or performance under protest, and thereby receive 
the additional approval or permit while the matter is in dispute. ......................... 32 

6.12 Taxes.  Nothing in this Agreement limits the City’s ability to impose new 
or increased taxes or special assessments, or any equivalent or substitute 
tax or assessment, provided (i) the City shall not institute on its own 
initiative proceedings for any new or increased special tax or special 
assessment for a land-secured financing district (including the special 
taxes under the Mello-Roos Community Facilities Act of 1982 (California 
Government Code Section 53311 et seq.)) that includes the Project Site 
unless the new district is City-Wide, or encompasses an area greater than 
the Project Site such as a Supervisoral District or neighborhood defined by 
the Planning Department or MOHCD, or Developer gives its prior written 
consent to such proceedings, and (ii) no such tax or assessment shall be 
targeted or directed at the Project, including, without limitation, any tax or 
assessment targeted solely or substantially at the Project Site.  Nothing in 
the foregoing prevents the City from imposing any tax or assessment 
against the Project Site, or any space therein, that is enacted in accordance 
with law and applies to similarly-situated property on a City-Wide basis. ......... 33 

6.13 Indemnification .................................................................................................... 33 
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7. VESTING AND CITY OBLIGATIONS......................................................................... 34 

7.1 Vested Rights.  By the Approvals the City has made a policy decision that 
the Project, as described in and as may be modified in accordance with the 
Approvals, is in the best interests of the City and promotes the public 
health, safety and welfare.  Developer shall have the vested right to 
develop the Project as set forth in the Approvals and this Agreement, 
including without limitation with the following vested elements: the 
locations and numbers of Buildings proposed, the land uses, height and 
bulk limits, including the maximum density, intensity and gross square 
footages, the permitted uses, the provisions for Community Improvements 
and Public Infrastructure Improvements (collectively, the “Vested 
Elements”; provided the Existing Uses on the Project Site shall also be 
included as Vested Elements).  The Vested Elements are subject to and 
shall be governed by Applicable Laws.  The expiration of any building 
permit or Approval shall not limit the Vested Elements, and Developer 
shall have the right to seek and obtain subsequent building permits or 
approvals, including Implementing Approvals at any time during the 
Term, any of which shall be governed by Applicable Laws.  Each 
Implementing Approval, once granted, shall be deemed an Approval for 
purposes of this Article 7. .................................................................................... 34 

7.2 Existing Standards.  The City shall process, consider, and review all 
Implementing Approvals in accordance with (i) the Approvals, (ii) the San 
Francisco General Plan, the Municipal Code (including the Subdivision 
Code) and all other applicable City policies, rules and regulations as each 
of the foregoing is in effect on the Effective Date (“Existing Standards”), 
as the same may be amended or updated in accordance with permitted 
Future Changes to Existing Standards as set forth in Section 7.3, and (iii) 
this Agreement (collectively, “Applicable Laws”). ............................................ 34 

7.3 Future Changes to Existing Standards.  All future changes to Existing 
Standards and any other Laws, plans or policies adopted by the City or 
adopted by voter initiative after the Effective Date (“Future Changes to 
Existing Standards”) shall apply to the Project and the Project Site 
except to the extent they conflict with this Agreement, including the 
Exhibits attached hereto, or the terms and conditions of the Approvals, 
including but not limited to the Sunnydale SUD, the Design Standards and 
Guidelines, the Master Infrastructure Plan, and the Transportation Demand 
Management Plan.  In the event of such a conflict, the terms of this 
Agreement and the Approvals shall prevail, subject to the terms of 
Section 7.6............................................................................................................ 35 

7.4 Fees and Exactions. .............................................................................................. 40 
7.5 Changes in Federal or State Laws. ....................................................................... 42 
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7.6 No Action to Impede Approvals.  Except and only as required under 
Section 7.6, the City shall take no action under this Agreement nor impose 
any condition on the Project that would conflict with this Agreement or 
the Approvals.  An action taken or condition imposed shall be deemed to 
be in conflict with this Agreement or the Approvals if such actions or 
conditions result in the occurrence of one or more of the circumstances 
identified in Section 7.3.1. ................................................................................... 45 

7.7 Priority Processing for Implementing Approvals.  City acknowledges and 
agrees that the Project is a critical City initiative.  Accordingly, all City 
Agencies tasked with managing or reviewing various elements of the 
Implementing Approvals or other measures to implement the Project shall 
treat the Project as a priority, and shall make best efforts to dedicate 
sufficient attention and resources to the Project to facilitate the expeditious 
development thereof, as contemplated by this Agreement. ................................. 45 

7.8 Criteria for Approving Implementing Approvals.  The City shall not 
disapprove applications for Implementing Approval based upon any item 
or element that is consistent with this Agreement and the Approvals, and 
shall consider all such applications in accordance with its customary 
practices (subject to the requirements of this Agreement); provided, 
however, that the City may subject an Implementing Approval to any 
condition that is necessary to bring the Implementing Approval into 
compliance with Applicable Laws.  The City shall in no event be obligated 
to approve an application for an Implementing Approval that would effect 
a Material Change.  If the City denies any application for an Implementing 
Approval that implements a Project as contemplated by the Approvals in 
order to bring such Implementing Approval into compliance with 
Applicable Laws, the City must specify in writing the reasons for such 
denial and shall suggest modifications required for approval of the 
application.  Any such specified modifications shall be consistent with 
Applicable Laws and City staff shall approve the application if it is 
subsequently resubmitted for City review and corrects or mitigates, to the 
City’s reasonable satisfaction, the stated reasons for the earlier denial in a 
manner that is consistent and compliant with Applicable Laws and does 
not include new or additional information or materials that give the City a 
reason to object to the application under the standards set forth in this 
Agreement.  The City agrees to rely on the FEIR/EIS, to the greatest 
extent possible, as more particularly described in Section 4.9.  With 
respect to any Implementing Approval, the City agrees to rely on the 
General Plan Consistency Findings to the greatest extent possible in 
accordance with applicable Laws; provided, however, that nothing shall 
prevent or limit the discretion of the City to require new or revised 
General Plan consistency findings in connection with any Material Change 
to the Approvals. .................................................................................................. 45 
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7.9 Estoppel Certificates.  Developer may, at any time, and from time to time, 
deliver notice to the Planning Director requesting that the Planning 
Director certify to Developer, a potential Transferee, or a potential lender 
to Developer, in writing that to the best of the Planning Director’s 
knowledge:  (i) this Agreement is in full force and effect and a binding 
obligation of the Parties; (ii) this Agreement has not been amended or 
modified, and if so amended or modified, identifying the amendments or 
modifications and stating their date and providing a copy or referring to 
the recording information; (iii) Developer is not in Default in the 
performance of its obligations under this Agreement, or if in Default, to 
describe therein the nature and amount of any such Defaults; and (iv) the 
findings of the City with respect to the most recent annual review 
performed pursuant to Article 9.  The Planning Director, acting on behalf 
of the City, shall execute and return such certificate within forty-five (45) 
days following receipt of the request. .................................................................. 47 

7.10 Existing, Continuing Uses and Interim Uses.  The Parties acknowledge 
that the Existing Uses are lawfully authorized uses and may continue, as 
such uses may be modified by the Project, provided that any modification 
thereof that is not a component of or contemplated by the Project is 
subject to any conditions or requirements placed on the Project through 
the MDA, ground lease or any loan or grant agreements between the 
Developer and the City.  Developer and SFHA may install interim or 
temporary uses on the Project Site, which uses must not preclude those 
uses allowed under the Approvals.  Without limiting the foregoing, such 
interim or temporary uses may include, but shall not be limited to, roads, 
pedestrian paths, site amenities, and other improvements intended to 
facilitate the phased development of the Project.  Additionally, any actions 
taken on the Project Site that are not explicitly contemplated as part of this 
Agreement will be reviewed pursuant to the rules of the Sunnydale SUD 
and the Planning Code as applicable. .................................................................. 47 

8. MUTUAL OBLIGATIONS............................................................................................. 48 

8.1 Revocation or Termination.  Upon any early revocation or termination of 
this Agreement (as to all or any part of the Project Site), the Parties agree 
to execute a written statement acknowledging such revocation or 
termination, signed by the appropriate agents of the City and Developer, 
and record such instrument in the Official Records. ............................................ 48 

8.2 Agreement to Cooperate; Specific Actions by the City. ...................................... 48 



TABLE OF CONTENTS 
 

Page 
 

 I-x 
207\22\1959753.8 
32115\5841897.3  

8.2.1 Agreement to Cooperate.  The Parties agree to cooperate with one another 
to expeditiously implement the Project in accordance with the Approvals, 
any Implementing Approvals and this Agreement, and to undertake and 
complete all actions or proceedings reasonably necessary or appropriate to 
ensure that the objectives of this Agreement, the Approvals and any 
Implementing Approvals are implemented.  The Parties agree that the 
Planning Department (or such other department to whom the obligation is 
delegated by the Director of the Planning Department after notice to 
Developer) will act as the City’s lead agency to facilitate coordinated City 
review of applications for the Project.  As such, Planning Department (or 
such other department) staff will:  (a) work with Developer to ensure that 
all such applications to the City are technically sufficient and constitute 
complete applications, and (b) interface with City staff responsible for 
reviewing any application under this Agreement to facilitate an orderly, 
efficient approval process that avoids delay and redundancies. .......................... 48 

8.3 Non-City Approvals Cooperation to Obtain Permits.  The Parties 
acknowledge that certain portions of the Project may require the approval 
of Federal, State, and local governmental agencies that are independent of 
the City and not a Party to this Agreement (“Non-City Agencies”).  The 
City will reasonably cooperate with reasonable requests by Developer in 
connection with Developer’s efforts to obtain permits, agreements, or 
entitlements from Non-City Agencies as may be necessary or desirable for 
the development, operation and use of the Project (each, a “Non-City 
Approval”).  The City’s commitment to Developer under this Agreement 
is subject to the following conditions: ................................................................. 50 

8.4 Cooperation in the Event of Third-Party Challenge.  In the event any 
administrative, legal or equitable action or proceeding is instituted by any 
party other than the City, SFHA, or Developer challenging the validity or 
performance of any provision of this Agreement, the Project, the 
Approvals or Implementing Approvals, the adoption or certification of the 
FEIR/EIS or other actions taken pursuant to CEQA, or other approvals 
under Laws relating to the Project, any action taken by the City, SFHA, or 
Developer in furtherance of this Agreement, or any combination thereof 
relating to the Project or any portion thereof (“Third-Party Challenge”), 
the Parties shall cooperate in defending against such challenge.  The City 
or SFHA, as applicable, shall promptly notify Developer of any Third-
Party Challenge instituted against the City. ......................................................... 51 
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8.5 Permits to Enter City Property.  Subject to the rights of any third party, the 
rights of the public and the City’s reasonable agreement on the scope of 
the proposed work and insurance and security requirements, each City 
Agency with jurisdiction shall grant permits to enter, street improvement 
permits or excavation permits, as applicable, for City-owned property on 
the City’s standard forms, including, without limitation, provisions 
regarding release, waivers and indemnification in keeping with the City’s 
standard practices, so long as the same is consistent with Applicable Law, 
and otherwise on commercially reasonable terms, in order to permit 
Developer to enter City-owned property as necessary to construct the 
Project or comply with or implement the Approvals or other requirements 
in this Agreement. ................................................................................................ 52 

8.6 Good Faith and Fair Dealing.  The Parties shall cooperate with each other 
and act in good faith in complying with the provisions of this Agreement 
and implementing the Approvals and any Implementing Approvals.  In 
their course of performance under this Agreement, the Parties shall 
cooperate and shall undertake such actions as may be reasonably 
necessary to implement the Project as contemplated by this Agreement, 
including such actions as may be necessary to satisfy or effectuate any 
applicable conditions precedent to the performance of the Community 
Benefits. ............................................................................................................... 53 

8.7 Other Necessary Acts.  Each Party shall use good faith efforts to take such 
further actions as may be reasonably necessary to carry out this 
Agreement, the Approvals and any Implementing Approvals, in 
accordance with the terms of this Agreement (and subject to all applicable 
Laws) in order to provide and secure to each Party the full and complete 
enjoyment of its rights and privileges hereunder. ................................................ 53 

8.8 Public Funding.  Exhibit O to this Agreement outlines the obligations of 
the Developer and the City as related to public funding.  The Parties 
acknowledge and agree that the Developer’s ability to carry out the Project 
depends on adequate, timely funding from the City, and that any and all 
City funding commitments are subject to the City’s and MOHCD’s annual 
or bi-annual budget approval process.  Accordingly, the Developer will 
use good faith best efforts to carry out the Developer’s obligations related 
to the application for, and receipt of, public funding as contained in 
Exhibit O.  The City, including, but not limited to, MOHCD, subject to the 
budgetary discretion of the City’s Board of Supervisors,  will use good 
faith best efforts to provide funding for the Project consistent with the 
processes contained in Exhibit O. ........................................................................ 53 

9. PERIODIC REVIEW OF DEVELOPER’S COMPLIANCE.......................................... 54 
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9.1 Annual Review.  Pursuant to Section 65865.1 of the Development 
Agreement Statute and Section 56.17 of the Administrative Code (as of 
the Effective Date), at the beginning of the second week of each January 
following final adoption of this Agreement and for so long as this 
Agreement is in effect (the “Annual Review Date”), the Planning 
Director shall commence a review to ascertain whether Developer has, in 
good faith, complied with this Agreement.  The Planning Director may, at 
the Director’s discretion, provide notice to the Developer prior to the 
Annual Review Date that the review will commence at a specified date 
later in the calendar year.   The failure to commence such review in 
January shall not waive the Planning Director’s right to do so later in the 
calendar year; provided, however, that such review shall be deferred to the 
following January if not commenced on or before August 1st.  The 
Planning Director may elect to forego an annual review if no significant 
construction work occurred on the Project Site during that year, or if such 
review is otherwise not deemed necessary. ......................................................... 54 

9.2 Review Procedure.  In conducting the required initial and annual reviews 
of Developer’s compliance with this Agreement, the Planning Director 
shall follow the process set forth in this Section 9.2............................................ 54 

10. ENFORCEMENT OF AGREEMENT; DEFAULT; REMEDIES .................................. 56 

10.1 Enforcement.  The only Parties to this Agreement are the City, SFHA, and 
Developer (and any successors and Transferees).  This Agreement is not 
intended, and shall not be construed, to benefit or be enforceable by any 
other person or entity whatsoever. ....................................................................... 56 

10.2 Meet and Confer Process.  Before sending a notice of default in 
accordance with Section 10.3, the Party which may assert that the other 
Party has failed to perform or fulfill its obligations under this Agreement 
shall first attempt to meet and confer with the other Party to discuss the 
alleged failure and shall permit such Party a reasonable period, but not less 
than ten (10) days, to respond to or cure such alleged failure; provided, 
however, the meet and confer process shall not be required (i) for any 
failure to pay amounts due and owing under this Agreement, or (ii) if a 
delay in sending a notice pursuant to Section 10.3 would impair, prejudice 
or otherwise adversely affect a Party or its rights under this Agreement.  
The Party asserting such failure shall request that such meeting and 
conference occur within three (3) business days following the request and 
if, despite the good faith efforts of the requesting Party, such meeting has 
not occurred within seven (7) business days of such request, such Party 
shall be deemed to have satisfied the requirements of this Section 10.2 and 
may proceed in accordance with the issuance of a notice of default under 
Section 10.3.......................................................................................................... 56 
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10.3 Default.  The following shall constitute a “Default” under this Agreement: 
the failure to perform or fulfill any material term, provision, obligation, or 
covenant of this Agreement and the continuation of such failure for a 
period of sixty (60) days following notice and demand for compliance; 
provided, however, that Developer shall not be in Default if the failure to 
perform or fulfill any material term, provision, obligation, or covenant of 
this Agreement is caused in whole or in part by the unavailability of 
Project funding from the City, if such unavailability of Project funding is 
not based on Developer’s non-compliance or non-performance with the 
provisions of Exhibit O or under any loan agreement or grant agreement 
between MOHCD and the Developer or any Affiliate.  Notwithstanding 
the foregoing, if a failure can be cured but the cure cannot reasonably be 
completed within sixty (60) days, then it shall not be considered a Default 
if a cure is commenced within said 60-day period and diligently 
prosecuted to completion thereafter.  Any notice of default given by a 
Party shall specify the nature of the alleged failure and, where appropriate, 
the manner in which said failure satisfactorily may be cured (if at all).  
Notwithstanding any other provision in this Agreement to the contrary, if 
Developer conveys or Transfers some but not all of the Project such that 
there is more than one Party responsible for performing any of the 
Developer’s obligations under this Agreement, there shall be no cross-
default between the separate Parties that assumed such Developer’s 
obligations or between the separate Parties and Developer.  Upon 
execution of the Assignment and Assumption Agreement described in 
Section 13.3 herein, the Transferee and the portion of the Project Site for 
which Transferee has a beneficial interest shall be treated separately from 
all other portions of the Project Site for the purposes of this Agreement, 
and neither Transferee nor any other Transferee or Developer shall 
therefore have any liability for any other Transferee’s or Developer’s non-
compliance with this Agreement.  Accordingly, if a Transferee or 
Developer Defaults, it shall not be a Default by any other Transferee or 
Party that has a beneficial interest (e.g. ground lease, license) over a 
different portion of the Project Site. Notwithstanding the foregoing, any 
Developer Default under this Agreement, but not including a default by a 
Transferee, shall be a default under any loan or grant agreement between 
MOHCD and the Developer, or the MDA; and provided further that any 
Developer Default under any loan or grant agreement between MOHCD 
and the Developer (as defined in such agreements) or under the MDA (as 
defined in the MDA) shall be considered a Default under this Agreement.  
For the purposes of the preceding sentence only, the term “Developer” 
shall refer only to the entity entering into this Agreement and not to any 
Transferee. ........................................................................................................... 57 

10.4 Remedies. ............................................................................................................. 58 
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10.5 Time Limits; Waiver; Remedies Cumulative.  Failure by a Party to insist 
upon the strict or timely performance of any of the provisions of this 
Agreement by the other Party, irrespective of the length of time for which 
such failure continues, shall not constitute a waiver of such Party’s right to 
demand strict compliance by such other Party in the future.  No waiver by 
a Party of any condition or failure of performance, including a Default, 
shall be effective or binding upon such Party unless made in writing by 
such Party, and no such waiver shall be implied from any omission by a 
Party to take any action with respect to such failure.  No express written 
waiver shall affect any other condition, action or inaction, or cover any 
other period of time, other than any condition, action or inaction and/or 
period of time specified in such express waiver.  One or more written 
waivers under any provision of this Agreement shall not be deemed to be a 
waiver of any subsequent condition, action or inaction, and the 
performance of the same or any other term or provision contained in this 
Agreement.  Nothing in this Agreement shall limit or waive any other 
right or remedy available to a Party to seek injunctive relief or other 
expedited judicial and/or administrative relief to prevent irreparable harm. ....... 61 

10.6 Attorneys’ Fees.  Should legal action be brought by either Party against 
the other for a Default under this Agreement or to enforce any provision 
herein, the prevailing Party in such action shall be entitled to recover its 
reasonable attorneys’ fees and costs.  For purposes of this Agreement, 
“reasonable attorneys’ fees and costs” means the reasonable fees and 
expenses of counsel to the Party, which may include printing, duplicating 
and other expenses, air freight charges, hiring of experts and consultants, 
and fees billed for law clerks, paralegals, librarians and others not 
admitted to the bar but performing services under the supervision of an 
attorney.  The term “reasonable attorneys’ fees and costs” shall also 
include, without limitation, all such reasonable fees and expenses incurred 
with respect to appeals, mediation, arbitrations, and bankruptcy 
proceedings, and whether or not any action is brought with respect to the 
matter for which such fees and costs were incurred.  For the purposes of 
this Agreement, the reasonable fees of attorneys of City Attorney’s Office 
shall be based on the fees regularly charged by private attorneys with the 
equivalent number of years of experience in the subject matter area of the 
Law for which the City Attorney’s Office’s services were rendered who 
practice in the City of San Francisco in law firms with approximately the 
same number of attorneys as employed by the Office of the City Attorney........ 62 

11. FINANCING; RIGHTS OF MORTGAGEES................................................................. 62 
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11.1 Developer’s Right to Mortgage.  Nothing in this Agreement limits the 
right of Developer to mortgage or otherwise encumber all or any portion 
of the Project Site in which it holds an interest in real property for the 
benefit of any Mortgagee as security for one or more loans 
(“Encumbrance Rights”).  Except for that certain City mortgage recorded 
on Block 6356 Lots 61-68, Developer and SFHA, as to their respective 
interests in the Project Site, represent that there are no Mortgages on the 
Project Site as of the Effective Date. Notwithstanding the foregoing, 
Developer’s exercise of its Encumbrance Rights must be consistent with 
the terms of the ground lease between the Developer and SFHA and any 
loan or grant agreements between the Developer and the City. .......................... 62 

11.2 Mortgagee Not Obligated to Construct.  Notwithstanding any of the 
provisions of this Agreement, including, but not limited to, those which 
are or are intended to be covenants running with the land, a Mortgagee, 
including any Mortgagee who obtains title to the Project Site or any part 
thereof as a result of foreclosure proceedings, or conveyance or other 
action in lieu thereof, or other remedial action, shall in no way be 
obligated by the provisions of this Agreement to construct or complete the 
Project or any part thereof or to guarantee such construction or 
completion.  The foregoing provisions shall not be applicable to any party 
who, after a foreclosure, conveyance or other action in lieu thereof, or 
other remedial action, obtains title to some or all of the Project Site 
(including to a leasehold interest under a long term ground lease) from or 
through the Mortgagee, or any other purchaser at a foreclosure sale other 
than the Mortgagee itself, on which certain Community Improvements 
must be completed as set forth in Section 4.6.  Nothing in this Section or 
any other Section or provision of this Agreement shall be deemed or 
construed to permit or authorize any Mortgagee or any other person or 
entity to devote the Project Site or any part thereof to any uses other than 
uses consistent with this Agreement and the Approvals, and nothing in this 
Section shall be deemed to give any Mortgagee or any other person or 
entity the right to construct any improvements under this Agreement 
(other than as needed to conserve or protect improvements or construction 
already made) unless or until such person or entity assumes Developer’s 
obligations under this Agreement. ....................................................................... 63 
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11.3 Copy of Notice of Default and Notice of Failure to Cure to Mortgagee.  
Whenever the City shall deliver any notice or demand to the Developer 
with respect to any breach or default by the Developer in its obligations 
under this Agreement, the City shall at the same time forward a copy of 
such notice or demand to each Mortgagee having a Mortgage on the real 
property which is the subject of the breach or default who has previously 
made a written request to the City therefor, at the last address of such 
Mortgagee specified by such Mortgagee in such notice.  In addition, if 
such breach or default remains uncured for the period permitted with 
respect thereto under this Agreement, the City shall deliver a notice of 
such failure to cure such breach or default to each such Mortgagee at such 
applicable address.  A delay or failure by the City to provide such notice 
required by this Section shall extend for the number of days until notice is 
given, the time allowed to the Mortgagee for cure.  In accordance with 
Section 2924 of the California Civil Code, the City requests that a copy of 
any notice of default and a copy of any notice of sale under any Mortgage 
be mailed to the City at the address for notices under this Agreement. ............... 64 

11.4 Mortgagee’s Option to Cure Defaults.  After receiving any notice of 
failure to cure referred to in Section 11.3, each Mortgagee shall have the 
right, at its option, to commence within the same period as the Developer 
to remedy or cause to be remedied any event of default, plus an additional 
period of:  (a) thirty (30) days to cure a monetary event of default; and (b) 
sixty (60) days to cure a non-monetary event of default which is 
susceptible of cure by the Mortgagee without obtaining title to the 
applicable property.  If an event of default is not cured within the 
applicable cure period, the City nonetheless shall refrain from exercising 
any of its remedies with respect to the event of default if, within the 
Mortgagee’s applicable cure period:  (i) the Mortgagee notifies the City 
that it intends to proceed with due diligence to foreclose the Mortgage or 
otherwise obtain title to the subject property; and (ii) the Mortgagee 
commences foreclosure proceedings within sixty (60) days after giving 
such notice, and thereafter diligently pursues such foreclosure to 
completion; and (iii) after obtaining title, the Mortgagee diligently 
proceeds to cure those events of default:  (A) which are required to be 
cured by the Mortgagee and are susceptible of cure by the Mortgagee, and 
(B) of which the Mortgagee has been given notice by the City.  Any such 
Mortgagee or Transferee of a Mortgagee who shall properly complete the 
improvements relating to the Project Site or applicable part thereof shall 
be entitled, upon written request made to the Agency, to a Certificate of 
Completion. .......................................................................................................... 64 
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11.5 Mortgagee’s Obligations with Respect to the Property.  Notwithstanding 
anything to the contrary in this Agreement, no Mortgagee shall have any 
obligations or other liabilities under this Agreement unless and until it 
acquires title by any method to all or some portion of the Project Site 
(referred to hereafter as “Foreclosed Property”).  A Mortgagee that 
acquires title by foreclosure to any Foreclosed Property shall take title 
subject to all of the terms and conditions of this Agreement, to the extent 
applicable to the Foreclosed Property, including any claims for payment or 
performance of obligations which are due as a condition to enjoying the 
benefits of this Agreement.  Upon the occurrence and continuation of an 
uncured default by a Mortgagee or Transferee in the performance of any 
of the obligations to be performed by such Mortgagee or Transferee 
pursuant to this Agreement, the City shall be afforded all its remedies for 
such uncured default as provided in this Agreement. .......................................... 65 

11.6 No Impairment of Mortgage.  No default by the Developer under this 
Agreement shall invalidate or defeat the lien of any Mortgagee.  Neither a 
breach of any obligation secured by any Mortgage or other lien against the 
mortgaged interest nor a foreclosure under any Mortgage or other lien, 
shall defeat, diminish, render invalid or unenforceable or otherwise impair 
the Developer’s rights or obligations or constitute a default under this 
Agreement. ........................................................................................................... 65 

11.7 Cured Defaults.  Upon the curing of any event of default by Mortgagee 
within the time provided in this Article 11 the City’s right to pursue any 
remedies with respect to the cured event of default shall terminate. ................... 66 

12. AMENDMENT; TERMINATION; EXTENSION OF TERM ....................................... 66 

12.1 Amendment or Termination.  This Agreement may only be amended with 
the mutual written consent of the City and Developer, provided following 
a Transfer, the City and Developer or any Transferee may amend this 
Agreement as it affects Developer or the Transferee and the applicable 
portion of the Project Site without affecting other portions of the Project 
Site or other Transferees.  Other than upon the expiration of the Term and 
except as provided in Sections 4.10.2, 7.5.4, 8.4.2 and 10.4.2 and 12.2 this 
Agreement may only be terminated with the mutual written consent of the 
Parties.  Any amendment to this Agreement that does not constitute a 
Material Change may be agreed to by the Planning Director (and, to the 
extent it affects any rights or obligations of a City department, with the 
approval of that City Department).  Any amendment that is a Material 
Change will require the approval of the Planning Director, the Planning 
Commission and the Board of Supervisors (and, to the extent it affects any 
rights or obligations of a City department, after consultation with that City 
department). ......................................................................................................... 66 
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12.2 Termination by Developer for Infeasibility.  The parties acknowledge that 
the long-term, phased nature of the Project presents inherent uncertainties 
regarding the conditions under which the Project will be developed, 
including but not limited to uncertainty regarding the availability of public 
funding for the Project.  If the Developer makes a reasonable, good faith 
determination that the Project or a Phase is infeasible, despite good faith 
efforts by the Developer (or its Transferees, as applicable), it may deliver 
a “Notice of Infeasibility” to the Planning Department and MOHCD.  The 
Notice of Infeasibility shall state with reasonable specificity the basis for 
determining such infeasibility and, if applicable, ways in which feasibility 
may be restored.  Without limiting the generality of the foregoing, if (i) 
there has been a determination of Infeasibility under the MDA, including 
infeasibility related to the relocation obligations of the parties under the 
MDA  or (ii)  Project funding is delayed  for a period of more than twelve 
(12) months from the date of a funding request to the City from 
Developer, and such delay is not due to Developer’s incomplete submittals 
or other inadequate responses related to such funding requests,   such 
findings or delays shall be grounds for a Notice of Infeasibility.  Upon 
delivery of a Notice of Infeasibility, the City and the Developer,  shall 
promptly meet to discuss the circumstances and the manner in which 
feasibility may be restored.  If within ninety (90) days of the Notice of 
Infeasibility the Parties have restored feasibility in the reasonable 
determination of the Developer, then the Developer shall issue a written 
acknowledgement of such.  If feasibility has not been restored, as 
reasonably determined by the Developer, and after the Developer has 
provided documents demonstrating such continuing infeasibility,  the 
Developer may terminate this Agreement with respect to the Project or the 
subject Phase without fault. Notwithstanding the foregoing, if the City 
does not agree with the Developer’s determination of continuing 
infeasibility, the City and the Developer shall mutually select a mediator at 
JAMS in San Francisco for nonbinding mediation for a period of not less 
than thirty (30) days. If the City and the Developer remain unable to 
resolve the issue following such mediation, then Developer shall have the 
right to terminate this Agreement upon not less than thirty (30) days prior 
notice to the City; provided, notwithstanding any such termination, 
Developer shall be required to complete any Phase for which financing 
has been closed, and such completion shall include any Community 
Benefits and Public Infrastructure Improvements in connection with a 
particular new Building, or Phase, as set forth in the approved Phase 
Application for the applicable Phase.  Following such a termination, any 
costs incurred by a Party in connection with this Agreement shall be 
completely borne by such Party, except for development costs to be 
funded by City or other development sources, and neither Party shall have 
any rights against or liability to the other, except for those provisions of 
this Agreement that recite that they survive termination of this Agreement. ...... 66 
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12.3 Termination and Vesting.  Any termination under this Agreement shall 
concurrently effect a termination of the Approvals with respect to the 
terminated portion of the Project Site, except as to any Approval 
pertaining to a Phase that has Commenced Construction in reliance 
thereon.  In the event of any termination of this Agreement by Developer 
resulting from a Default by the City and except to the extent prevented by 
such City Default, Developer’s obligation to complete the applicable 
Community Improvements shall continue as to the Phase which has 
Commenced Construction and all relevant and applicable provisions of 
this Agreement shall be deemed to be in effect as such provisions are 
reasonably necessary in the construction, interpretation or enforcement to 
this Agreement as to any such surviving obligations.  The City’s and 
Developer’s rights and obligations under this Section 12.3 shall survive 
the termination of this Agreement. ...................................................................... 68 

12.4 Amendment Exemptions.  No issuance of an Implementing Approval, or 
amendment of an Approval or Implementing Approval, shall by itself 
require an amendment to this Agreement.  And no change to the Project 
that is permitted under the Sunnydale Plan Documents shall by itself 
require an amendment to this Agreement.  Upon issuance or approval, any 
such matter shall be deemed to be incorporated automatically into the 
Project and vested under this Agreement (subject to any conditions set 
forth in the amendment or Implementing Approval).  Notwithstanding the 
foregoing, if there is any direct conflict between the terms of this 
Agreement and an Implementing Approval, or between this Agreement 
and any amendment to an Approval or Implementing Approval, then the 
Parties shall concurrently amend this Agreement (subject to all necessary 
approvals in accordance with this Agreement) in order to ensure the terms 
of this Agreement are consistent with the proposed Implementing 
Approval or the proposed amendment to an Approval or Implementing 
Approval.  The Planning Department and the Planning Commission, as 
applicable, shall have the right to approve changes to the Project as 
described in the Exhibits in keeping with its customary practices, the 
Sunnydale SUD and applicable Planning Code provisions, and the 
Sunnydale Plan Documents, and any such changes shall not be deemed to 
conflict with or require an amendment to this Agreement or the Approvals 
so long as they do not constitute a Material Change.  If the Parties fail to 
amend this Agreement as set forth above when required, however, then the 
terms of this Agreement shall prevail over any Implementing Approval or 
any amendment to an Approval or Implementing Approval that conflicts 
with this Agreement. ............................................................................................ 68 

12.5 Extension Due to Legal Action or Referendum; Excusable Delay...................... 69 
13. TRANSFER OR ASSIGNMENT; RELEASE; CONSTRUCTIVE NOTICE ................ 71 
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13.1 Permitted Transfer of this Agreement.  At any time, subject to the 
limitations set forth in this Article 13, Developer shall have the right to 
convey, assign or transfer all or any part of its right, title and interest 
(including, as applicable, its leasehold interest or interest in any license 
agreement with the City) in and to all or part of this Agreement (a 
“Transfer”) consistent with the transfer provisions of any applicable loan 
agreements between Developer and MOHCD or the transfer provisions of 
the MDA or any applicable ground lease between SFHA and the 
Developer, provided that it also transfers to such party (the “Transferee”) 
all of its interest, rights or obligations to the applicable, corresponding 
portions of the Project Site (the “Transferred Property”) as listed below, 
and further provided that all Transfers shall require that all obligations 
assumed by the Transferee may, at the election of the City and subject to 
rights of Mortgagees, revert back to Developer (the “Restored 
Obligations”) if the Transferee is in default under any agreements with 
MOHCD and SFHA as related to the Transferred Property and such 
default has not been timely cured.  The Developer , at no time, shall have 
any obligation to cure such Transferee defaults and may subsequently 
transfer the Transferred Property to another entity subject to the provisions 
of this Article 13.  Notwithstanding the foregoing, the Restored 
Obligations requirements will not apply to Market Rate Parcels. ....................... 71 

13.2 Transferee Obligations.  The Parties understand and agree that rights and 
obligations under this Agreement run with the land, and each Transferee 
must satisfy the obligations of this Agreement with respect to the land 
owned, ground leased, or licensed by and to it; provided, however, 
notwithstanding the foregoing, if an owner, ground lessee, or licensee of a 
portion of the Project Site (other than a mortgagee, including any 
mortgagee who obtains title to the Project Site or any portion thereof as a 
result of foreclosure proceedings or conveyance or other action in lieu 
thereof, or other remedial action) does not enter into an Assignment and 
Assumption Agreement approved by the Planning Director, after approval 
by the MOHCD Director, which approvals by the Planning Department 
and MOHCD shall not be unreasonably withheld, then it shall have no 
rights, interests or obligations under this Agreement and the City shall 
have such remedies as may be available for violation of this Article 13. ............ 74 
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13.3 Notice and Approval of Transfers.  With regard to any proposed Transfer 
under this Article 13, Developer shall provide not less than ninety (90) 
days written notice to City before any proposed Transfer of its interests, 
rights and obligations under this Agreement, or any other longer time 
period required under any applicable loan agreements between Developer 
and MOHCD or the transfer provisions of the MDA, or any applicable 
ground lease between SFHA and the Developer. Such request shall be 
reviewed by the Director of Planning and MOHCD pursuant to the terms 
of this Agreement, Developer shall provide, with such notice, a copy of an 
assignment and assumption agreement, in substantially the form attached 
hereto as Exhibit S, that Developer proposes to enter into, with a detailed 
description of what obligations are to be assigned to the Transferee and 
what obligations will be retained by Developer, and a description of the 
real property proposed for conveyance to the Transferee (an “Assignment 
and Assumption Agreement”).  Each Assignment and Assumption 
Agreement shall be in recordable form, in substantially the form attached 
hereto as Exhibit S, and include:  (i) an agreement and covenant by the 
Transferee not to challenge the enforceability of any of the provisions or 
requirements of this Agreement, including but not limited to the Costa-
Hawkins Act provisions and waivers as applicable; (ii) a description of the 
obligations under this Agreement (including but not limited to obligations 
to construct Community Improvements or Public Infrastructure 
Improvements and Mitigation Measures) that will be assumed by the 
assignee and from which assignor will be released; (iii) confirmation of all 
of the Indemnifications and releases set forth in this Agreement; (iv) a 
covenant not to sue the City, and an Indemnification to the City, for any 
and all disputes between the assignee and assignor; (v) a covenant not to 
sue the City, and an Indemnification to the City, for any failure to 
complete all or any part of the Project by any party, and for any harm 
resulting from the City’s refusal to issue further permits or approvals to a 
defaulting party under the terms of this Agreement; (vi) a transfer of any 
existing bonds or security required under this Agreement, or the 
Transferee will provide new bonds or security to replace the bonds or 
security that had been provided by Developer or a predecessor Transferee, 
(vii) a provision recognizing the Restored Obligations requirement of 
Section 13.1 of this Agreement (for all parcels other than Market-Rate 
Parcels); and (viii) such other matters as are deemed appropriate by the 
assignee and assignor and are approved by the City.  Each Assignment and 
Assumption Agreement shall become effective when it is duly executed by 
the Parties, the Planning Director, after consultation with the MOHCD 
Director, has executed the consent, and it is recorded in the Official 
Records. ............................................................................................................... 74 
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13.4 City Review of Proposed Transfer.  The City shall use good faith efforts to 
promptly review and respond to all approval requests under this 
Article 13.  The City shall explain its reasons for any denial, and the 
parties agree to meet and confer in good faith to resolve any differences or 
correct any problems in the proposed documentation or transaction.  If the 
City grants its consent, the consent shall include a fully executed, properly 
acknowledged release of assignor for the prospective obligations that have 
been assigned, subject to the Reverting Obligations condition, in 
recordable form, and shall be recorded together with the approved 
Assignment and Assumption Agreement.  Notwithstanding anything to the 
contrary set forth in this Agreement, the City shall not be required to 
consider any request for consent to any Transfer while Developer is in 
uncured breach of any of its obligations under this Agreement.  Any sale 
or conveyance of all or part of Developer’s interest in an Affordable 
Parcel during the Term without an Assignment and Assumption 
Agreement as required by this Article 13 assigning the applicable portions 
of this Agreement, if any, shall be an Event of Default.  Any Transfer in 
violation of this Article 13 shall be an Event of Default.  If Developer fails 
to cure such Event of Default by voiding or reversing the unpermitted 
Transfer within ninety (90) days following the City’s delivery of the 
Notice of Default, the City shall have the rights afforded to it under Article 
12.......................................................................................................................... 76 

13.5 Permitted Contracts.  Developer has the right to enter into contracts with 
third parties, subject to any procurement requirements, including but not 
limited to construction and service contracts, to perform work required by 
Developer under this Agreement and consistent with the provisions of 
Section 6.6 of this Agreement.  No such contract shall be deemed a 
Transfer under this Agreement and Developer shall remain responsible to 
City for the Completion of the work in accordance with this Agreement, 
subject to Excusable Delay. ................................................................................. 76 
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13.6 Release of Liability.  Upon recordation of an approved Assignment and 
Assumption Agreement, Developer shall be released from any prospective 
liability or obligation under this Agreement related to the Transferred 
Property as specified in the Assignment and Assumption Agreement, 
subject to the Reverting Obligations condition, and the Transferee shall be 
deemed to be “Developer” under this Agreement with all rights and 
obligations related thereto, with respect to such Transferred Property.  
Notwithstanding anything to the contrary contained in this Agreement, if a 
Transferee Defaults under this Agreement, such Default shall not 
constitute a default by Developer or  any other Transferee with respect to 
any other portion of the Project Site and shall not entitle the City to 
terminate or modify this Agreement with respect to such other portion of 
the Project Site, except as otherwise provided herein.  Similarly, if 
Developer Defaults under this Agreement, such Default shall not 
constitute a default by any Transferee with respect to the portion of the 
Project Site for which Transferee owns a beneficial interest, and shall not 
entitle the City to terminate or modify this Agreement with respect to 
Transferee’s rights, except as otherwise provided herein.  Additionally, the 
annual review provided by Article 9 shall be conducted separately as to 
Developer and each Transferee and only as to those obligations that 
Developer or such Transferee has under this Agreement. ................................... 77 

13.7 Responsibility for Performance.  The City is entitled to enforce each and 
every such obligation assumed by each Transferee directly against the 
Transferee as if the Transferee were an original signatory to this 
Agreement with respect to such obligation.  Accordingly, in any action by 
the City against a Transferee to enforce an obligation assumed by the 
Transferee, the Transferee shall not assert as a defense against the City’s 
enforcement of performance of such obligation that such obligation (i) is 
attributable to Developer’s breach of any duty or obligation to the 
Transferee arising out of the Transfer or the Assignment and Assumption 
Agreement or any other agreement or transaction between Developer and 
the Transferee, or (ii) relates to the period before the Transfer.  The 
foregoing notwithstanding, the Parties acknowledge and agree that a 
failure to complete a Mitigation Measure may, if not completed, delay or 
prevent a different party’s ability to start or complete a specific Building 
or improvement under this Agreement if and to the extent the completion 
of the Mitigation Measure is a condition to the other party’s right to 
proceed as specifically described in the Mitigation Measure, and 
Developer and all Transferees assume this risk.  Accordingly, in some 
circumstances the City may withhold Implementing Approvals based upon 
the acts or omissions of a different party; provided, however, that City will 
not withhold or delay approval of Implementing Approvals if the party 
that has failed to perform is a third party developer of a Market Rate 
Parcel.................................................................................................................... 77 
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13.8 Constructive Notice.  Every person or entity who now or hereafter owns or 
acquires any right, title or interest in or to any portion of the Project Site 
is, and shall be, constructively deemed to have consented to every 
provision contained herein, whether or not any reference to this 
Agreement is contained in the instrument by which such person acquired 
an interest in the Project Site.  Every person or entity who now or 
hereafter owns or acquires any right, title or interest in or to any portion of 
the Project Site and undertakes any development activities at the Project 
Site, is, and shall be, constructively deemed to have consented and agreed 
to, and is obligated by all of the terms and conditions of this Agreement, 
whether or not any reference to this Agreement is contained in the 
instrument by which such person acquired an interest in the Project Site. .......... 78 

13.9 Rights of Developer.  The provisions in this Section 13 shall not be 
deemed to prohibit or otherwise restrict Developer from (a) granting 
easements or licenses to facilitate development of the Project Site, (b)  
encumbering the Project Site or any portion of the improvements thereon 
by any Mortgage, (iii) granting an occupancy leasehold interest in portions 
of the Project Site, (c) entering into a joint venture agreement or similar 
partnership agreement to fulfill its obligations under this Agreement, or 
(d) transferring all or a portion of the Project Site pursuant to a 
foreclosure, conveyance in lieu of foreclosure, or other remedial action in 
connection with a Mortgage; provided, however, such rights of any 
developer of any portion of the Project Site shall also be subject to the 
requirements of any loan agreements between such developer and 
MOHCD, the provisions of the MDA, or any applicable ground lease 
between such developer and SFHA. .................................................................... 78 

14. DEVELOPER REPRESENTATIONS AND WARRANTIES ....................................... 79 
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14.1 Interest of Developer; Due Organization and Standing.  Developer 
represents that it owns a beneficial interest in the Project Site (as 
prospective ground lessee of the Affordable Parcels and prospective 
licensee of the Market-Rate Parcels and Public Infrastructure 
Improvements parcels, pursuant to the terms of the MDA).  SFHA is the 
legal owner of the Project Site.  The parties acknowledge and agree that 
SFHA will retain ownership of the Market Rate Parcels until it conveys 
fee title thereto to developers selected pursuant to the RFP process 
described in Section 4.4, and in accordance with the terms and conditions 
of the MDA.  SFHA hereby expressly consents to this Agreement and to 
the application of the terms and conditions contained herein to the Project 
Site, including but not limited to the Market Rate Parcels.  SFHA is a 
public body, corporate and politic, duly organized and validly existing and 
in good standing under the Laws of the State of California.  Developer is a 
limited liability company duly organized and validly existing and in good 
standing under the Laws of the State of California.  Developer has all 
requisite power to own its property and authority to conduct its business as 
presently conducted.  SFHA and Developer represent and warrant that 
there is no existing lien or encumbrance recorded against the Project Site 
that, upon foreclosure or the exercise of remedies, would permit the 
beneficiary of the lien or encumbrance to eliminate or wipe out the 
obligations set forth in this Agreement that run with applicable land. ................ 79 

14.2 No Inability to Perform; Valid Execution.  Developer represents and 
warrants that it is not a party to any other agreement that would conflict 
with Developer’s obligations under this Agreement and it has no 
knowledge of any inability to perform its obligations under this 
Agreement.  The execution and delivery of this Agreement and the 
agreements contemplated hereby by Developer have been duly and validly 
authorized by all necessary action.  This Agreement will be a legal, valid 
and binding obligation of Developer, enforceable against Developer in 
accordance with its terms. .................................................................................... 80 

14.3 Conflict of Interest.  Through its execution of this Agreement, Developer 
acknowledges that it is familiar with the provisions of Section 15.103 of 
the City’s Charter, Article III, Chapter 2 of the City’s Campaign and 
Governmental Conduct Code, and Section 87100 et seq. and Section 1090 
et seq. of the California Government Code, and certifies that it does not 
know of any facts which constitute a violation of said provisions and 
agrees that it will immediately notify the City if it becomes aware of any 
such fact during the Term. ................................................................................... 80 
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14.4 Notification of Limitations on Contributions.  Through execution of this 
Agreement, Developer acknowledges that it is familiar with Section 1.126 
of City’s Campaign and Governmental Conduct Code, which prohibits any 
person who contracts with the City, whenever such transaction would 
require approval by a City elective officer or the board on which that City 
elective officer serves, from making any campaign contribution to the 
officer at any time from the commencement of negotiations for the 
contract until three (3) months after the date the contract is approved by 
the City elective officer or the board on which that City elective officer 
serves.  San Francisco Ethics Commission Regulation 1.126-1 provides 
that negotiations are commenced when a prospective contractor first 
communicates with a City officer or employee about the possibility of 
obtaining a specific contract.  This communication may occur in person, 
by telephone or in writing, and may be initiated by the prospective 
contractor or a City officer or employee.  Negotiations are completed 
when a contract is finalized and signed by the City and the contractor.  
Negotiations are terminated when the City and/or the prospective 
contractor end the negotiation process before a final decision is made to 
award the contract. ............................................................................................... 80 

14.5 Other Documents.  To the current, actual knowledge of Developer, after 
reasonable inquiry, no document furnished by Developer to the City with 
its application for this Agreement nor this Agreement contains any untrue 
statement of material fact or omits a material fact necessary to make the 
statements contained therein, or herein, not misleading under the 
circumstances under which any such statement shall have been made. .............. 81 

14.6 No Bankruptcy.  Developer represents and warrants to the City that 
Developer has neither filed nor is the subject of any filing of a petition 
under the federal bankruptcy law or any federal or state insolvency laws or 
Laws for composition of indebtedness or for the reorganization of debtors, 
and, to the best of Developer’s knowledge, no such filing is threatened............. 81 
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14.7 Priority of Development Agreement.  SFHA as legal owner represents 
that, as of the Effective Date, the Project Site is subject to certain 
declarations of trust (collectively, the "Declarations of Trust") in favor of 
the U.S. Department of Housing and Urban Development ("HUD"), and 
that pursuant to such Declarations of Trust, HUD has imposed certain 
limitations on the Project Site, and HUD retains certain rights and 
remedies in the event of violation of the Declarations of Trust.  SFHA 
represents that, other than the Declarations of Trust, there is no other prior 
lien or encumbrance (other than liens for taxes or assessments, that are not 
yet due) against the Project Site that permit the holder or beneficiary of 
such lien or encumbrance the right to foreclose against the Property, or 
any similar right (a "Security Financing Interest").  As of the Effective 
Date, SFHA has commenced the process to request HUD to release the 
Declarations of Trust in accordance with HUD's standard process and 
applicable regulations; provided, however, unless and until HUD releases 
the Declarations of Trust as encumbrances from the Project Site pursuant 
to HUD's applicable regulations, the Project Site remains subject to the 
Declarations of Trust.  For so long as the Declarations of Trust encumber 
the Project Site (or any portion thereof) the Parties agree and acknowledge 
that: (i) this Agreement is subject, and subordinate, to, in all respects, the 
Declarations of Trust, and (ii) no portion of the Project Site subject to the 
Declarations of Trust may be used for a purpose in violation of the 
Declarations of Trust.  To the extent applicable, upon the written request 
of HUD, the Parties shall execute a subordination agreement evidencing 
that this Agreement is subject and subordinate to the Declarations of Trust.  
On or before the Effective Date of this Agreement, SFHA shall provide a 
title report in form and substance satisfactory to the Planning Director and 
the City Attorney confirming the absence of any such Security Financing 
Interest, other than the Declarations of Trust....................................................... 81 

15. MISCELLANEOUS PROVISIONS ................................................................................ 82 

15.1 Entire Agreement.  This Agreement, including the preamble paragraph, 
Recitals and Exhibits, and the agreements between the Parties specifically 
referenced in this Agreement, constitutes the entire agreement between the 
Parties with respect to the subject matter contained herein. ................................ 82 

15.2 Incorporation of Exhibits.  Except for the Approvals which are listed 
solely for the convenience of the Parties, each Exhibit to this Agreement is 
incorporated herein and made a part hereof as if set forth in full.  Each 
reference to an Exhibit in this Agreement shall mean that Exhibit as it may 
be updated or amended from time to time in accordance with the terms of 
this Agreement. .................................................................................................... 82 
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15.3 Binding Covenants; Run With the Land.  Pursuant to Section 65868 of the 
Development Agreement Statute, from and after recordation of this 
Agreement, all of the provisions, agreements, rights, powers, standards, 
terms, covenants and obligations contained in this Agreement shall be 
binding upon the Parties and, subject to Section 10.3 and Section 13, their 
respective heirs, successors (by merger, consolidation, or otherwise) and 
assigns, and all persons or entities acquiring the Project Site, any lot, 
parcel or any portion thereof, or any interest therein, whether by sale, 
operation of law, or in any manner whatsoever, and shall inure to the 
benefit of the Parties and their respective heirs, successors (by merger, 
consolidation or otherwise) and assigns.  Subject to the provisions on 
Defaults and Transfers set forth in Section 10.3 and Section 13, all 
provisions of this Agreement shall be enforceable during the Term as 
equitable servitudes and constitute covenants and benefits running with 
the land pursuant to applicable Law, including but not limited to 
California Civil Code Section 1468. .................................................................... 83 

15.4 Applicable Law and Venue.  This Agreement has been executed and 
delivered in and shall be interpreted, construed, and enforced in 
accordance with the Laws of the State of California.  All rights and 
obligations of the Parties under this Agreement are to be performed in the 
City and County of San Francisco, and the City and County of San 
Francisco shall be the venue for any legal action or proceeding that may 
be brought, or arise out of, in connection with or by reason of this 
Agreement. ........................................................................................................... 83 

15.5 Construction of Agreement.  The Parties have mutually negotiated the 
terms and conditions of this Agreement and its terms and provisions have 
been reviewed and revised by legal counsel for both the City, SFHA and 
Developer.  Accordingly, no presumption or rule that ambiguities shall be 
construed against the drafting Party shall apply to the interpretation or 
enforcement of this Agreement.  Language in this Agreement shall be 
construed as a whole and in accordance with its true meaning.  The 
captions of the paragraphs and subparagraphs of this Agreement are for 
convenience only and shall not be considered or referred to in resolving 
questions of construction.  Each reference in this Agreement to this 
Agreement or any of the Approvals shall be deemed to refer to this 
Agreement or the Approvals as amended from time to time pursuant to the 
provisions of this Agreement, whether or not the particular reference 
refers to such possible amendment.  In the event of a conflict between the 
provisions of this Agreement and Chapter 56, the provisions of this 
Agreement will govern and control. .................................................................... 83 
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15.6 Project Is a Private Undertaking; No Joint Venture or Partnership. The 
development proposed to be undertaken by Developer on the Project Site 
is a private development.  The City has no interest in, responsibility for, or 
duty to third persons concerning any of the improvements on the Project 
Site, except for existing public right of ways and City-owned utilities, and 
City funding as described in Exhibit O, attached hereto.  Unless and until 
portions of the Project Site are dedicated to the City, Developer shall 
exercise full dominion and control over the Project Site, subject only to 
the limitations and obligations of Developer contained in this Agreement. ........ 84 

PROJECT IS A PRIVATE UNDERTAKING; NO JOINT VENTURE OR 
PARTNERSHIP ............................................................................................................... 84 

15.7 Recordation.  Pursuant to the Development Agreement Statute and 
Chapter 56, the Clerk of the Board of Supervisors shall have a copy of this 
Agreement recorded in the Official Records within ten (10) days after the 
Effective Date of this Agreement or any amendment thereto, with costs to 
be borne by Developer. ........................................................................................ 84 

15.8 Obligations Not Dischargeable in Bankruptcy.  Developer’s obligations 
under this Agreement are not dischargeable in bankruptcy. ................................ 85 

15.9 Survival.  Following expiration of the Term, this Agreement shall be 
deemed terminated and of no further force and effect except for any 
provision which, by its express terms, survive the expiration or 
termination of this Agreement. ............................................................................ 85 

15.10 Signature in Counterparts.  This Agreement may be executed in duplicate 
counterpart originals, each of which is deemed to be an original, and all of 
which when taken together shall constitute one and the same instrument. ......... 85 

15.11 Notices.  Any notice or communication required or authorized by this 
Agreement shall be in writing and may be delivered personally or by 
registered mail, return receipt requested.  Notice, whether given by 
personal delivery or registered mail, shall be deemed to have been given 
and received upon the actual receipt by any of the addressees designated 
below as the person to whom notices are to be sent.  Either Party to this 
Agreement may at any time, upon notice to the other Party, designate any 
other person or address in substitution of the person and address to which 
such notice or communication shall be given.  Such notices or 
communications shall be given to the Parties at their addresses set forth 
below: 85 
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15.12 Limitations on Actions.  Pursuant to Section 56.19 of the Administrative 
Code, any decision of the Board of Supervisors made pursuant to Chapter 
56 shall be final.  Any court action or proceeding to attack, review, set 
aside, void, or annul any final decision or determination by the Board of 
Supervisors shall be commenced within ninety (90) days after such 
decision or determination is final and effective.  Any court action or 
proceeding to attack, review, set aside, void or annul any final decision by 
(i) the Planning Director made pursuant to Administrative Code 
Section 56.15(d)(3) or (ii) the Planning Commission pursuant to 
Administrative Code Section 56.17(e) shall be commenced within ninety 
(90) days after said decision is final. ................................................................... 87 

15.13 Severability.  Except as is otherwise specifically provided for in this 
Agreement with respect to any Laws which conflict with this Agreement, 
if any term, provision, covenant, or condition of this Agreement is held by 
a court of competent jurisdiction to be invalid, void, or unenforceable, the 
remaining provisions of this Agreement shall continue in full force and 
effect unless enforcement of the remaining portions of this Agreement 
would be unreasonable or grossly inequitable under all the circumstances 
or would frustrate the purposes of this Agreement. ............................................. 87 

15.14 MacBride Principles.  The City urges companies doing business in 
Northern Ireland to move toward resolving employment inequities and 
encourages them to abide by the MacBride Principles as expressed in San 
Francisco Administrative Code Section 12F.1 et seq.  The City also urges 
San Francisco companies to do business with corporations that abide by 
the MacBride Principles.  Developer acknowledges that it has read and 
understands the above statement of the City concerning doing business in 
Northern Ireland. .................................................................................................. 87 

15.15 Tropical Hardwood and Virgin Redwood.  The City urges companies not 
to import, purchase, obtain or use for any purpose, any tropical hardwood, 
tropical hardwood wood product, virgin redwood, or virgin redwood wood 
product, except as expressly permitted by the application of Sections 
802(b) and 803(b) of the San Francisco Environment Code. .............................. 87 
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15.16 Sunshine.  Developer understands and agrees that under the City’s 
Sunshine Ordinance (Administrative Code, Chapter 67) and the California 
Public Records Act (California Government Code Section 250 et seq.), 
this Agreement and any and all records, information, and materials 
submitted to the City hereunder are public records subject to public 
disclosure.  To the extent that Developer in good faith believes that any 
financial materials reasonably requested by the City constitutes a trade 
secret or confidential proprietary information protected from disclosure 
under the Sunshine Ordinance and other Laws, Developer shall mark any 
such materials as such.  When a City official or employee receives a 
request for information that has been so marked or designated, the City 
may request further evidence or explanation from Developer.  If the City 
determines that the information does not constitute a trade secret or 
proprietary information protected from disclosure, the City shall notify 
Developer of that conclusion and that the information will be released by a 
specified date in order to provide Developer an opportunity to obtain a 
court order prohibiting disclosure. ....................................................................... 88 

15.17 Non-Liability of City Officials and Others.  Notwithstanding anything to 
the contrary in this Agreement, no individual board member, director, 
commissioner, officer, employee, official or agent of City shall be 
personally liable to Developer, its successors and assigns, in the event of 
any default by City, or for any amount which may become due to 
Developer, its successors and assigns, under this Agreement. ............................ 88 

15.18 Non-Liability of Developer Officers and Others.  Notwithstanding 
anything to the contrary in this Agreement, no individual board member, 
director, officer, employee, official, partner, employee or agent of 
Developer or any Affiliate of Developer shall be personally liable to City, 
its successors and assigns, in the event of any default by Developer,  or for 
any amount which may become due to City, its successors and assign, 
under this Agreement. .......................................................................................... 88 

15.19 No Third Party Beneficiaries.  There are no third party beneficiaries to this 
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INTERAGENCY MEMORANDUM OF UNDERSTANDING  
(SUNNYDALE/VELASCO REVITALIZATION PROJECT) 

 
This INTERAGENCY MEMORANDUM OF UNDERSTANDING 

(SUNNYDALE/VELASCO REVITALIZATION PROJECT) ( as amended from time to time in 
accordance with the terms hereof, this "MOU"), is entered into as of _____________________, 
2016 (the "Effective Date"), is by and among the Housing Authority of the City and County of 
San Francisco, a public body, corporate and politic ("SFHA" or "Authority"), the City and 
County of San Francisco, a municipal corporation (the "City"), represented by and through the 
Mayor's Office of Housing and Community Development ("MOHCD"), its Office of Economic 
and Workforce Development ("OEWD") and its Contract Monitoring Division ("CMD").  The 
SFHA, MOHCD, OEWD and CMD are sometimes referred to herein, individually, as a "Party" 
and, collectively, as the "Parties". 

RECITALS 

A. SFHA, MOHCD and the Developer (as defined below) are parties to that certain 
Master Development Agreement (the "MDA") which sets forth the intentions of the parties to 
construct and develop on the former public housing projects of Sunnydale Public Housing and 
Velasco Public Housing Projects (the "Sites"), and major revitalization efforts which will consist 
of (the "Project"): (i) the demolition of the existing buildings, including, without limitation, 
ninety-four (94) two-story residential buildings comprised of seven hundred seventy-five (775) 
public housing dwelling units, on the Sites; (ii) the construction of up to one thousand seven 
hundred seventy (1,770) new dwelling units, including one-for-one replacement of the existing 
public housing units, affordable rental units, and market-rate and affordable for-sale units; (iii) 
the construction of up to sixteen thousand two hundred (16,200) square feet of neighborhood-
servicing retail space; (iv) the construction of up to forty-six thousand three hundred (46,300) 
square feet of community service, recreational and educational facilities and space; (v) the 
development of approximately nine and one-half (9.50) acres of new parks and open spaces, 
including a community garden, a farmer's market pavilion and secure outdoor courtyards within 
residential buildings; and (vi) the development of approximately twelve and two-tenths (12.2) 
acres of a new and reconfigured street network, all of which is intended to be constructed to 
Leadership in Energy Efficient Design ("LEED") Neighborhood Development standards on the 
property.   

 
B. Sunnydale Development Co., LLC, a California limited liability company (the 

"Developer"), whose members include Mercy Housing California, a California nonprofit public 
benefit corporation, and The Related Companies of California, LLC, a California limited liability 
company and SFHA entered in that certain Second Amended and Restated Exclusive Negotiating 
Rights Agreement dated October 22, 2015, as amended, providing, among other things, the 
Developer with the exclusive rights to negotiate with the SFHA for the redevelopment of the 
Sunnyvale and Velasco Public Housing Development. 

 
C. Under the MDA, the Developer is responsible for the master development of the 

Sites, by undertaking certain work necessary to permit construction of new housing 
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developments and other improvements within the Sites, all as more particularly described 
therein.  Such work includes creating separate legal parcels, grading and soil compacting such 
parcels, and constructing necessary supporting infrastructure, including parks and open space. 
The Developer intends to assign its rights under the MDA to the Affordable Housing 
Development Owners, for the construction of the affordable housing units on the Affordable 
Housing Development Sites, to Affiliates for the construction of Public Infrastructure and 
Community Improvements, and to the Market Rate Housing Development Owners for the 
construction of the market rate housing units on the Market Rate Housing Development Sites. 

 
 

D. The proposed revitalization and transformation of the Sites is part of the “HOPE 
SF” initiative sponsored by the City, through MOHCD, and the Authority.  HOPE SF is the 
nation's first large scale public housing transformation collaborative-aimed at disrupting 
intergenerational poverty, reducing social isolation, and creating vibrant mixed-income-
communities without mass displacement of current residents.  The City, through its various 
departments, will oversee the entitlement process and will provide construction, contracting and 
other regulatory oversight of the Project.  On or about the date of this Agreement, the City, the 
Developer and the Authority are entering into a Development Agreement pursuant to the 
authority of authority of Section 65864 et seq. of the California Government Code and Chapter 
56 of the Administrative Code. 

 
E. Under Resolution No. 4967 adopted by the SFHA Board of Commissioners on 

February 22, 2001 ("Resolution 4967"), SFHA established, among other matters, a goal that 
contractors, in conjunction with their subcontractors, hire SFHA residents such that SFHA 
residents constitute a minimum of twenty five percent (25%) of the total workforce (calculated 
by person-hours) on all contracts covered by Resolution 4967. 

 
F. The Developer is required to comply with certain City policies, including the 

City’s Chapter 83; First Source Hiring Program ("FSHP") that sets forth a goal that fifty percent 
(50%) of new hire construction and entry-level permanent workforce positions through OEWD 
workforce system with priority given to qualified Sunnydale/Velasco public housing residents 
("SV Residents").  As set forth herein, the Developer, its contractors and subcontractors, and its 
applicable commercial lessees will be required to use good faith efforts to reach the fifty percent 
(50%) new hire goals of its construction and entry-level permanent workforce in the following 
order of priority:  (1) by qualified SV Residents; (2) District 10 residents of the 94134, 94124 
and 94107 zip code areas; and (3) then San Francisco Residents. 

  
G. The primary purpose of this MOU is to clarify and define the roles, 

responsibilities, goals and procedures of each of the Parties in relation to the "community and 
public benefit" program of the City for the development commonly known as Sunnydale-
Velasco.  Such "community benefit" program is designed to institute the mechanisms by which 
the Developer shall demonstrate the requisite good faith efforts necessary to achieve the 
specified workforce compliance, development and training goals for the Project.   
 

H. The specific programs to be enforced and/or executed are: 
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i. MOHCD's Small Business Enterprise Program ("SBE"); 
 

ii. First Source Hiring Program/San Francisco Municipal Code Chapter 83 
("First Source");  

 
 

iii. Section 3 of the Housing and Urban Development Act of 1968, as amended 
(12 U.S.C. §§ 1701u, et seq.), and the implementing regulations at 24 CFR 
Part 135, et seq. ("Section 3 Requirements"); and 

 
iv. Housing Authority of the City and County of San Francisco Resolution 

Number 4967("SFHA Reso. No. 4967"). 
 
These programs are amended through this MOU to incorporate specific goals of SFHA and 
define how the Developer, the Affiliates, the Affordable Housing Development Owners and their 
contractors and/or subcontractors may demonstrate good faith efforts to achieve the goals of such 
programs. 

 
I. Capitalized terms used in this Agreement with are not defined, shall have the 

same meaning as such terms are given in the MDA. 
 
 

SECTION I. 
AGREEMENTS AMONG PARTICIPATING PARTIES. 

 
The Parties each respectively agree as follows: 

A. Developer Compliance. 

The workforce programs described in this MOU are all of the Parties' workforce program 
applicable to the Project.  Accordingly, compliance with all requirements contained in this MOU 
shall relieve the Developer, Affiliates, the Affordable Housing Development Owners, the Market 
Rate Housing Development Owners or any assignee of the foregoing of all the workforce 
requirements, programs and/or policies of each of the Parties. The Parties acknowledge and 
agree that the workforce hiring priorities as provided in this MOU satisfy the FSHP, Resolution 
4967 and if applicable, the Section 3 Requirements. 

B. Construction Workforce. 

Developer, Affiliates and Affordable Housing Development Owners. 

The rules of MOHCD's SBE Program governs construction small business 
procurement. 

CMD will monitor and enforce the SBE Program. 
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OEWD and its CityBuild Program (“City Build”) will monitor and 
enforce the construction workforce hiring for the Project. 

All Parties shall have access to the electronic small business/local 
hiring/certified payroll system (e.g., Elations/LBEUTS) 

OEWD/CityBuild, in cooperation with SFHA, will serve as the lead and 
initial point of contact between the Sunnydale community and construction 
(sub)contractors for construction worker placement with a residency modification to 
accommodate provisions of the Section 3 Requirements and Resolution 4967.  These 
modifications are detailed in Section II of this MOU. 

Contractor and/or subcontractors will also submit to Parties copies of all 
correspondences to/from CMD, MOHCD, OEWD/CityBuild and/or trade unions 
requesting resident workers and will attach these documents to their Certified Payroll 
Reports. 

Market Rate Housing Development Owners. 

a. OEWD/CityBuild, in cooperation with SFHA will serve as the lead 
and initial point of contact between the Sunnydale community and construction 
(sub)contractors for construction worker placement.  

Contractor and/or subcontractors will also submit to Parties copies of all 
correspondences to/from CMD, MOHCD, OEWD/CityBuild and/or trade unions 
requesting resident workers and will attach these documents to their Certified Payroll 
Reports. 

C. Professional Services. 

1. Developer, Affiliates and Affordable Housing Development Owners. 

a. The rules and procedures of the OEWD/ FSHP, govern 
professional services (sub) consultant placement, with a residency modification to 
accommodate provisions of the Section 3 Requirements and  Resolution  4967. These 
modifications are detailed in Section II of this MOU. 

CMD will monitor and enforce the SBE Program. 

OEWD in cooperation with SFHA, will serve as the lead and initial point 
of contact between the Sunnydale community and professional services (sub)consultants 
for placement. 

Market Rate Housing Development Owners. 

 The rules  and procedures of the FSHP, govern professional services (sub)consultant 
placement, and will be monitored and enforced by OEWD.  
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D. Permanent Workforce. 

1. Developer, Affiliates and Affordable Housing Development Owners. 

a. The rules of the FSHP governs permanent workforce hiring and 
placement, with a residency modification to accommodate provisions of the Section 3 
Requirements and Resolution 4967. These modifications are detailed in Section II of this 
MOU.  

     
CMD will monitor and enforce the SBE Program.  
 
OEWD/CityBuild will monitor and enforce the permanent workforce 

hiring. 

OEWD/CityBuild will serve as the lead and initial point of contact 
between the Sunnydale community and the Developer, Affiliates and Affordable Housing 
Developer Owners for permanent workforce placement.   

For permanent workforce tracking, the Developer, Affiliates, and the 
Affordable Housing Development Owners and/or applicable retail tenants will submit a 
permanent workforce report to OEWD. The Developer, the Affordable Housing 
Development Owners, and/or applicable retail tenants will submit to Parties copies of all 
correspondence to/from SFHA, CMD or OEWD requesting assistance to ensure that 
permanent employment placement occurs according to the Section II priority 

Market Rate Housing Development Owners 

a. The rules of the FSHP governs permanent workforce hiring and 
placement, and compliance will be monitored and enforced by OEWD/CityBuild.  

OEWD/CityBuild, will serve as the lead and initial point of contact 
between the Sunnydale community and the Market Rate Housing Development Owners for 
permanent workforce placement.   

For permanent workforce tracking, the Market Rate Housing Development 
Owners and/or their retail tenants will submit a permanent workforce report to OEWD. The 
Market Rate Housing Development Owners and/or applicable retail tenants will submit to 
Parties copies of all correspondence to/from SFHA, CMD or OEWD requesting assistance 
to ensure that permanent employment placement occurs according to the Section II priority 

 
 

SECTION II. 
SFHA REQUIREMENTS; WORKFORCE DEVELOPMENT MODIFICATIONS  
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A. Construction Workforce Hiring Goals. 

1. SFHA- Goal: at least 25 percent of all construction workforce hours shall 
be for Public Housing Residents pursuant to the requirements of  SFHA Resolution No. 4967 (the 
"SFHA Hiring Goal") . The SFHA Hiring Goal can be included in the FSHP goal as provided 
below.  The provisions of SFHA Reso. No. 4967 are applicable to any License Agreement entered 
into between SFHA and the Developer, Affiliates or an assignee or the Affordable Housing 
Development Owners, but not any Market Rate Housing Development Owners. 

First Source Hiring Goal:  Good faith effort of 50 percent of new hires through 
OWED/CityBuild workforce system. (the "FSHP Goal").    

 
B. Permanent Workforce Hiring Goals. 

1. The Developer, Affiliates and Affordable Housing Development Owners 
requirements are outlined below. 

The rules of the FSHP shall govern permanent workforce hiring and placement, 
with a public housing residency modification to meet the SFHA Hiring Goal. These 
modifications are detailed in this Section II of this MOU.  

In accordance with the requirements of Section 3, at least thirty percent (30%) of 
newly hired permanent, full-time employees hired should be Section 3 residents.  After a Section 
3 employee has been employed for three (3) years, such employee may no longer be counted as a 
Section 3 employee for purposes of the thirty percent (30%) Section 3 threshold requirement.  
Accordingly, recipients should continue to use good faith efforts to hire Section 3 residents when 
employment opportunities become available. 

C. Section 3 Requirements 
 

The Parties acknowledge and agree that the Section 3 Requirements are only applicable 
to the extent required by Section 3 of the Housing and Urban Development Act of 1968, as 
amended (12 U.S.C. §§ 1701u, et seq.), and the implementing regulations at 24 CFR Part 135, et 
seq.  If Section 3 Requirements are applicable, CMD will monitor and enforce compliance with 
the Section 3 Requirements and OEWD/CityBuild will monitor and enforce compliance with the 
Section 3 workforce hiring goals. 

 
D. Employment Placement Priority. 

Residents will be placed in employment opportunities in the following order of preference, using 
good faith efforts: 
 

1. Sunnydale (HOPE SF) Public Housing residents (named on lease); 
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2. SFHA residents within 94134 

3. SFHA residents in 94124 and 94107; 

4. SFHA residents in other zip codes; 

5. All other San Francisco residents. 

E. Market Rate Housing Development Owners. 

The Parties acknowledge and agree that the provisions of SFHA Reso. No 4967; and  
provided no federal funds are provided to the Market Rate Housing Development Sites, the 
provisions of the Section 3 requirements, are not applicable to the Market Rate Housing 
Development Owners.  The provisions of SFHA Reso. No 4967 are applicable to any License 
Agreement entered into between SFHA and the Developer, Affiliates or an assignee. 
 

SECTION III. 
ROLES AND RESPONSIBILITIES 

 
A. Contract Monitoring Division:  will serve as the primary agency to collect and 

share SBE data with Parties.   In addition, CMD will be responsible for enforcement of the SBE 
Program.  

B. SFHA:  upon request, SFHA will verify if participants are public housing 
residents.  OEWD/CityBuild shall provide SFHA with notice and the projected schedules 
regarding training and employment opportunities available under the Project.  SFHA will assist 
with neighborhood outreach efforts and recruiting public housing residents to apply for the 
training and employment opportunities. SFHA will also provide resident data to CMD to track 
resident employment. 

C. Office of Economic & Workforce Development: The OEWD/CityBuild is 
responsible for workforce construction data collection and enforcement of the FSHP. 
Furthermore, OEWD is the primary agency for developing and executing job-training program(s) 
specifically targeting residents to meet the goals and requirements outlined earlier. OEWD will 
also serve as the lead for referrals and placements.  

1. To ensure an efficient work referral system, OEWD is the single point of contact 
and to work with the Developer, Affiliates, applicable retail tenants and Sunnydale and 
community residents for placement of San Francisco residents for permanent employment 
opportunities. 

 
To ensure an efficient work referral system, the OEWD/CityBuild") will be the lead 

and initial point of contact between the Developer, its contractor/subcontractors and the 
Sunnydale and community residents for placement of San Francisco residents for construction 
work. 
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OEWD/CityBuild shall provide written reports to SFHA and MOHCD on a monthly 
basis on the progress that it has made in complying and implementing the provisions of this 
MOU.   

 
 

SECTION IV. 
DEVELOPER ACKNOWLEDGEMENT 

 
 By its signature below, the Developer acknowledges this MOU.  The Developer is an 
intended third party beneficiary of this MOU.  The Parties shall not amend or terminate this 
MOU in any manner that will adversely affect the Developer without the written consent of the 
Developer. 
 
 

SECTION V. 
PREVAILING WAGE REQUIREMENTS 

 
All contractors are required to pay not less than the prevailing wage rate as determined by 

the General Prevailing Wage Determination made by the Director of the California Department 
of Industrial Relations. To the extent permitted by law, the provisions of this Section V shall not 
be applicable to the Market Rate Housing Development Owners. 

SECTION VI. 
COUNTERPARTS; FACSIMILE COPIES. 

 
 This MOU shall be executed simultaneously or in counterparts, each of which shall be 
deemed an original, but all of which together shall constitute one and the same agreement.  This 
MOU shall be effective upon transmission by any party to the other parties of a fully-executed 
facsimile copy of this MOU, so long as a copy of this MOU signed by the transmitting party is 
delivered to the other parties within five (5) business days thereafter. 
 
 
 
 

[SIGNATURE PAGES FOLLOW] 



 

32115\5841897.1  I-9 
32115\5841897.3  

 IN WITNESS WHEREOF, the parties hereto have caused this MOU to be duly executed 
as of the Effective Date. 
 
SFHA:  

Approved as to Form: 
 
 
 

By: ____________________ 
Dianne Jackson McLean 
Goldfarb & Lipman LLP 
Special Legal Counsel 

HOUSING AUTHORITY OF THE CITY AND 
COUNTY OF SAN FRANCISCO, 
a public body, corporate and politic,  
of the State of California 

By: _______________________ 
Name: Barbara T. Smith 
Title: Acting Executive Director 

MOHCD:  

DENNIS J. HERRERA,  
City Attorney,  
as counsel to the Agency 
 

By: ____________________ 
Heidi J. Gewertz 
Deputy City Attorney  

CITY AND COUNTY OF SAN FRANCISCO, 
a charter city of the State of California, acting by and 
through its MAYOR'S OFFICE OF HOUSING AND 
COMMUNITY DEVELOPMENT 

By: _______________________ 
Name: Olson Lee 
Title: Director 

OEWD:  

DENNIS J. HERRERA,  
City Attorney,  
as counsel to the Agency 
 

By: ____________________ 
Heidi J. Gewertz 
Deputy City Attorney  

CITY AND COUNTY OF SAN FRANCISCO, 
a charter city of the State of California, acting by and 
through its OFFICE OF WORKFORCE AND 
ECONOMIC DEVELOPMENT 

By: _______________________ 
Name: Todd Rufo 
Title: Director 

CMD:  

DENNIS J. HERRERA,  
City Attorney,  
as counsel to the Agency 
 

By: ____________________ 
Heidi J. Gewertz 
Deputy City Attorney 

CITY AND COUNTY OF SAN FRANCISCO, 
a charter city of the State of California, acting by and 
through its GENERAL SERVICES AGENCY, 
CONTRACT MONITORING DIVISION 

By: _______________________ 
Name: _______________________ 
Title: Director 

Signatures continues on following page
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ACKNOWLEDGED AND AGREED: 
 

DEVELOPER: 
 
SUNNYDALE DEVELOPMENT CO., 
a California limited liability company 
 
By:   MERCY HOUSING CALIFORNIA,  
         a California nonprofit public benefit 
         corporation 
Its:    Member 
          
By:   
 
Name:  _______________________________ 
 
Title:  ________________________________ 
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EXHIBIT J 
 

PHASING PLAN 
 

1. Phase Development  
a. Each of the forty one (41) development blocks (consisting of a varying 

number of building and open space parcels) may be developed either by 
Developer, its transferee, or a Market Rate Parcel developer subject to the 
design controls in the Sunnydale SUD and Design Standards and Guidelines 
(the “DSG”). 

b. Each block or selection of blocks will be submitted to Planning for review as 
part of a Development Phase Application as further outlined in Exhibit K and 
for Design Review as outlined in the Sunnydale SUD. 

c. Notwithstanding the requirements outlined in this Phasing Plan Exhibit, the 
Parties acknowledge that Developer shall have flexibility in the order and 
timing of the proposed development included in the Project. 

d. The Parties intend to pursue an appropriate provision of Market Rate Parcels 
and Affordable Parcels within each Development Phase as further described 
in Exhibit D Affordable Housing Plan. Each block and collection of blocks 
comprising a Development Phase will also include the associated required 
improvements listed in Table 1. 

e. With each Development Phase Application, the Developer must demonstrate 
incremental provision of Community Improvements according to Table 1 
such that Community Improvements are provided in general proportionality 
to housing development. 

f. The required order of Phase development is as follows: 
i. Phase 1 will consist of Block Q at a minimum. 

ii. Phase 2 will consist of Blocks 6B and 6A (if not already included in 
Phase 1) and may consist of additional blocks at the Developer’s 
election, subject to the availability of financing. 

iii. All remaining blocks (“Subsequent Blocks”) may be grouped into 
development phases (“Subsequent Phases”) at Developer’s election, 
subject to the availability of financing.  

g. Each Phase (Phase 1, Phase 2, and all Subsequent Phases) may be granted 
Development Phase Approval and Implementing Approvals while 
components of prior Phases are still in progress (have not yet been 
substantially completed, determined Complete and/or received Certificates 
of Occupancy), provided that prior phases have received Development Phase 
Approval as stipulated in Exhibit K. 
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h. The Developer may begin construction of a subsequent Phase while 
components of a prior Phase are still in progress (have not yet been 
substantially completed, determined Complete and/or received Certificates 
of Occupancy). However, the Developer must Complete (as defined in this 
Agreement) the Community Improvements and the Affordable Housing units 
in the prior Phase (Public Infrastructure Improvements shall be substantially 
complete but do not need to be determined Complete) before receiving any 
Final Certificates of Occupancy for the subsequent Phase. This requirement 
may be waived on a phase-by-phase basis at the discretion of the Director of 
the San Francisco Mayor’s Office of Housing and Community Development 
(“MOHCD”) with mutual consent by the Planning Director. 

i. Certificates of Occupancy will be granted pursuant to the requirements 
outlined in the City’s Municipal Code and Subdivision Code, which may 
require certain Public Infrastructure Improvements to be substantially 
complete prior to issuance. 

j. There are no required dates before which any Phase must commence or be 
completed. However, the Developer is required to submit Development 
Phase Applications for all Phases that have received predevelopment funding 
commitments from MOHCD within 12 months of receiving such funding 
commitments.  

k. All Development Phase Applications and Implementing Approvals must be 
completed within the term (as may be amended) of this Development 
Agreement. 

 
2. CEQA Mitigation Measures 

a. All CEQA mitigations applicable to each phase must be delivered in 
accordance with the Mitigation Monitoring and Reporting Program 
(“MMRP”) as attached in Exhibit L, and any subsequent findings or 
amendments, as modified through this Development Agreement. 

 
3. Community Improvements and Public Infrastructure Improvements 

a. Each improvement listed in this Phasing Plan must be implemented in 
accordance with the guidelines set forth below. Descriptions of each 
improvement are available in the following documents: (i) DSG; (ii) the joint 
final Environmental Impact Report/Environmental Impact Statement 
prepared for the Project and more particularly described in Recital K of this 
Agreement (“FEIR/EIS”); (iii) the Master Infrastructure Plan as attached in 
Exhibit P (“MIP”); (iv) the Transportation Demand Management Plan as 
attached in Exhibit M (“TDM Plan”). 

 



 

32115\5841897.1  J-3 
32115\5841897.3  

b. Transportation and Infrastructure.  
i. The public right-of-way segments and infrastructure improvements 

required to be developed with each parcel or set of parcels are listed 
in Table 1 and shown in Plan 1. For each of the road segments in Table 
1, the Developer must construct all applicable improvements 
described in the DSG, EIR, and MIP, in compliance with all applicable 
City laws, codes, and regulations in effect as of the date any 
application is submitted, including water and combined sewer 
system; power conveyance; road grading and surfacing; sidewalk 
construction, including the installation of furnishing and landscaping; 
Public Stormwater Management Improvements; traffic and pedestrian 
signs and signals; transportation improvements; traffic calming 
improvements; and the roadway intersections connecting any two 
constructed segments. 

1. Proposed roadways that are longer than 150 feet must 
accommodate fire truck access and turn-around either through 
a temporary T-intersection or via connection to another public 
right-of-way. 

2. New utilities must be stubbed out to the far side of any new 
roadway or intersection to accommodate future connections 
without disrupting the new roadways or streetscape 
improvements. 

3. If a street segment is constructed that intersects with another 
new street segment then the connecting intersection must be 
included in that Phase. 

ii. The Developer will design and install new Public Infrastructure 
Improvements in advance of or to match the construction buildout 
phasing of the Project. Developer must construct the Public 
Infrastructure Improvements that are required to serve the blocks 
and must functionally connect the Public Infrastructure 
Improvements to adjacent infrastructure systems before any 
buildings served by those improvements may receive a Temporary 
Certificate of Occupancy (“TCO”). This is consistent with the City’s 
standard requirements for issuance of a TCO. The extent of the 
proposed Public Infrastructure Improvements within each block shall 
be based on an “adjacency” principle. Adjacency, or adjacent 
infrastructure, refers to infrastructure which is near to and may share 
a common border or end point with a block but may not be 
immediately adjoining or contiguous with a block, and represents the 
minimum necessary to serve the block. 
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iii. The Public Infrastructure Improvements required for successive 
blocks will connect to the existing infrastructure systems as close to 
the edge of the proposed block as possible with permanent and/or 
temporary systems while maintaining the integrity of the existing 
system for the remainder of the Project Site.  

iv. Service and public access must be maintained for all Existing Uses on 
the Project Site. The Developer is responsible for providing temporary 
infrastructure or retaining the existing infrastructure that is 
necessary to provide functional service to any Development Phase, or 
any occupied pre-existing Project Site residence, including utilities 
and street access, prior to full build out. The City is not obligated to 
accept as complete or operate temporary infrastructure.  

 
c. Transportation Demand Management. The TDM Plan, includes timing 

requirements for certain improvements, programs, and milestones. The 
Project must meet or exceed these timing requirements. 

 
d. Open Space. The following open spaces must be determined Complete per 

the following criteria: 
i. The open spaces on block 2 and block 4 must be determined Complete 

before more than 646 Affordable Housing units (or two-thirds of the 
required total) may receive Temporary Certificates of Occupancy;  

ii. The open space on block 25 must be determined Complete before the 
Project’s final 969th Affordable Housing unit receives its Temporary 
Certificate of Occupancy.  

iii. The open space on block 30 must be determined Complete before the 
Project’s final 969th Affordable Housing unit receives its Temporary 
Certificate of Occupancy. 

iv. The open spaces listed above (blocks 2, 4, 25, 30) shall be included in 
a Development Phase Application. Each open space design will be 
reviewed and approved by the Planning Department as part of the 
Design Review process as outlined in the Sunnydale SUD and Exhibit 
K.  

v. All open spaces, along with any supporting public rights-of-way and 
infrastructure, must be completed with the development blocks as 
specified in Table 1.  

vi. The Sunnydale DSG outlines certain potential open space 
improvements that are not required elements of the Project, such as 
improvements to RPD’s Herz Playground or McLaren Park, and may 
or may not be completed. If any of these potential open space 
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improvements are constructed by the Developer then they are to be 
submitted for review as part of a Development Phase Application. 

 
e. Community and Childcare Facilities. The community and childcare facilities 

included in the Project will replace and/or exceed the capacity of existing 
facilities currently operating on the Project Site. In addition to the phasing 
outlined in Table 1, new community and childcare facilities planned for 
blocks 1 and 3 are to be completed prior to the demolition or closure of 
existing corresponding facilities operating on the Project Site (i.e. a new 
childcare facility must be substantially complete such that it is ready for 
operation before the existing on-site childcare center is demolished), or 
childcare must be relocated per the Relocation Plan. Additionally, in no case 
can existing housing units be demolished for Community and Childcare 
Facilities until the occupants of such units are relocated according to the 
terms and requirements of the Relocation Plan. 
 

4. Stormwater Management Improvements 
a. At all phases of development, the Developer must provide functioning and 

adequate Public Stormwater Management Improvements and Private 
Stormwater Management Controls in compliance with SFPUC post-
construction stormwater management requirements, the Stormwater Design 
Guidelines, and the requirements and compliance standards outlined in the 
Sunnydale MIP (including the stormwater requirements in section 9.2.1 and 
proposed right-of-way controls in section 9.2.2 of the MIP) and referenced in 
Exhibit K Section 5.a. 

 
5. Community Improvements and Public Infrastructure Improvements to be 

Developed with Each Block 
a. The Developer shall construct the following Community Improvements and 

Public Infrastructure Improvements with each block as specified in Table 1. 
For the purposes of this Table 1, the term “segment” shall mean the new 
public right-of-way and associated Public Infrastructure Improvements, as 
outlined in the Transportation and Infrastructure section of this Exhibit.  

b. Development blocks are listed in anticipated order of development within 
the Project. For those street segments that may be completed with multiple 
development blocks, the Developer must develop the identified street 
segments with the first block to be developed. 
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Table 1.  

Block Community Improvement and/or Public Infrastructure Improvements 

Q  None 

6B 
 Adjacent segment of new Blythdale and A Streets 

 Connection of new Blythdale to Sunrise Way 

6A  Adjacent street segments of A Street and Center Street 

5  None 

3A  Adjacent street segment of Sunnydale Ave and/or Center Street  

3B  Adjacent street segment of Sunnydale Ave and/or Center Street  

1 
(community 
center) 

 Adjacent street segment of Sunnydale Ave 

2  
(open space) 

 Adjacent street segment of Sunnydale Ave 

 Block 2 must be completed prior to the issuance of Temporary Certificates of 

Occupancy for the 647th Affordable Housing unit 

4 
(open space) 

 Adjacent street segment of Sunnydale Ave, Santos Streets, Center and A Street 

 Block 4 must be completed prior to the issuance of Temporary Certificates of 

Occupancy for the 647th Affordable Housing unit 

7  Adjacent street segments of Santos, Blythdale, and A Streets 

8A  Adjacent street segment of Blythdale Streets 

8B  Adjacent street segment of Santos and Blythdale Streets 

9 
 Adjacent segment of Sunnydale Ave including portion of Sunnydale Linear 

Open Space 

14 

 Adjacent segment of Sunnydale Ave including portion of Sunnydale Linear 

Open Space 

 Adjacent segments of new B, Santos and Center Streets 

10 
 Adjacent segment of Sunnydale Ave including portion of Sunnydale Linear 

Open Space 

15 

 Adjacent segment of Sunnydale Ave including portion of Sunnydale Linear 

Open Space 

 Adjacent new segments of new B, C and Center Streets 

16  Adjacent new segments of new Center, B and C Streets 

22B  Adjacent segments of new B, Santos and Center Streets 
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Block Community Improvement and/or Public Infrastructure Improvements 

11 
 Adjacent segment of Sunnydale Ave including portion of Sunnydale Linear 

Open Space 

17 

 Adjacent segment of Sunnydale Ave including portion of Sunnydale Linear 

Open Space 

 Adjacent segments of new C and D Streets 

18  Adjacent segments of new C and D Streets 

12 
 Adjacent segment of Sunnydale Ave including portion of Sunnydale Linear 

Open Space 

13 
 Adjacent segment of Sunnydale Ave including portion of Sunnydale Linear 

Open Space and Gateway to McLaren Park  

19  Adjacent segments of new Brookdale, D, and Sunnydale Ave 

20 
 Adjacent segments of new Brookdale, D, and Center Streets or Greenway 

Alternative for Center Street 

22A  Adjacent segments of new B, Santos, and Blythdale Streets 

23  Adjacent segments of new B, C, and Center Streets 

24  Adjacent segments of new B, C, and Blythdale Streets 

33  Adjacent segment of new Blythdale Streets 

32  Adjacent segments of new Blythdale and Santos Streets 

25 
(open space) 

 Adjacent segments of new D and C Streets 

 Block 25 must be completed before the Project’s final 969th Affordable 

Housing unit receives its Temporary Certificate of Occupancy. 

26  Adjacent segments of new D and C Streets 

27  Adjacent segments of new D, C, and Blythdale Streets 

34  Adjacent segment of new Blythdale Street   

28 
 Adjacent segments of new Brookdale, D, and Center Streets or Greenway 

Alternative for Center Street 

29  Adjacent segments of new Brookdale, D, and Blythdale Streets 

35  Adjacent segments of new Brookdale and Blythdale Streets 

31  Adjacent segment of new Brookdale Street 

36  Adjacent segment of new Brookdale Street 
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Block Community Improvement and/or Public Infrastructure Improvements 

21 

 Adjacent segments of new Brookdale Street and Sunnydale Ave 

 Block 30 Overlook Open Space must be completed before issuance of a 

Temporary Certificate of Occupancy for Block 21 

30 
(open space) 

 Adjacent segment of new Brookdale Street 

 Block 30 must be completed before the Project’s final 969th Affordable 

Housing unit receives its Temporary Certificate of Occupancy 

 
 
Plan 1.  [see following page] 
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EXHIBIT K 
 

PROJECT DEVELOPMENT AND PHASE APPLICATIONS 
 

1.  Development Rights.  As set forth in Section 2.1 of this Development Agreement 
(the “Agreement”), Developer shall have the vested right to develop the Project Site 
in accordance with and subject to the provisions of the Agreement, the Approvals, 
and any Implementing Approvals, and the City shall process all Implementing 
Approvals related to development of the Project Site in accordance with and subject 
to the provisions of the Agreement.  Developer agrees that all improvements it 
constructs on the Project Site shall be done in accordance with the Agreement, the 
Approvals, and any Implementing Approvals, and in accordance with all applicable 
laws. 

2.   Compliance with CEQA.  As set forth in Recital K of the Agreement, the Parties 
acknowledge that the FEIR/EIS prepared for the Project with the accompanying 
Addenda, if any, complies with CEQA.  The Parties further acknowledge that (i) the 
FEIR/EIS and CEQA Findings contain a thorough analysis of the Project and possible 
alternatives to the Project, (ii) the Mitigation Measures have been adopted to 
eliminate or reduce to an acceptable level certain adverse environmental impacts of 
the Project, and (iii) the Board of Supervisors adopted a statement of overriding 
considerations in connection with the Project approvals, pursuant to CEQA 
Guidelines section 15093, for those significant impacts that could not be mitigated 
to a less than significant level.  For these reasons, the City does not intend to conduct 
any further environmental review or mitigation under CEQA for any aspect of the 
Project vested by the Agreement, as more particularly described by the Approvals, 
except as may be required by applicable law in taking future discretionary actions 
relating to the Project.  

3.  Vested Rights; Permitted Uses and Density; Building Envelope.  By approving the 
Approvals, the City has made a policy decision that the Project, as currently 
described and defined in the Approvals, is in the best interest of the City and 
promotes the public health, safety and general welfare.  Accordingly, the City in 
granting the Approvals and vesting them through the Agreement is limiting its 
future discretion with respect to Project approvals that are consistent with the 
Approvals.  Consequently, the City shall not use its discretionary authority in 
considering any application for an Implementing Approval to change the policy 
decisions reflected by the Approvals or otherwise to prevent or to delay 
development of the Project as set forth in the Approvals.  Instead, Implementing 
Approvals that substantially conform to or implement the Approvals, subsequent 
Development Phase (as defined in Section 4(a)) Approvals, and subsequent Design 
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Review Approvals (as defined in Section 4(d) below) shall be issued by the City so 
long as they substantially comply with and conform to the Agreement, the 
Approvals, the Design Standards and Guidelines (the “DSG”) and the Master 
Infrastructure Plan as attached in Exhibit P to the Agreement, as applicable.  Nothing 
in the foregoing shall impact or limit the City’s discretion with respect to (i) 
Implementing Approvals that seek a Material Change to the Approvals, (ii) Board of 
Supervisor approvals of subdivision maps, as required by law, or (iii) requests for 
approval that may materially impair, alter or decrease the scope and economic 
benefit of the Community Improvements described in the Sunnydale Plan 
Documents related to the Sunnydale Project and the Agreement. 

Each Approval or Implementing Approval shall remain in effect during the Term of 
the Agreement.  Notwithstanding anything to the contrary above, each street 
improvement, building, grading, demolition or similar permit shall expire at the 
time specified in the permit or the applicable public improvement agreement 
approved under the City’s Subdivision Code, with extensions as normally allowed 
under the Uniform Codes or as set forth in such public improvement agreement. 

4.  Development of the Project. 

a. Development Phases.  The Project shall be built in phases (“Development 
Phases”) in the manner described in the Phasing Plan in Exhibit J.  The 
Parties currently anticipate that the Project will be constructed in 
Development Phases over approximately 10-20 years.  Notwithstanding the 
general requirements for implementation of the Development Phases 
included in the Phasing Plan attached hereto as Exhibit J, the Parties 
acknowledge that for all phases, the  Developer cannot guarantee the exact 
timing in which Development Phases will be constructed, whether certain 
development will be constructed at all, or the characteristics of each 
Development Phase (including without limitation the number of units 
constructed during each Development Phase and the parcels included within 
each Development Phase).  Such decisions depend on numerous factors that 
are not wholly within the control of Developer or the City, such as market 
absorption and demand, interest rates, availability of project financing, 
public affordable housing financing resources, competition, and other similar 
factors.  To the extent permitted by the Agreement, including those general 
requirements for implementation of the Development Phases as such 
restrictions are provided in the Phasing Plan, Developer shall have the right 
to develop the Project in Development Phases in such order and time, and 
with such characteristics as Developer requests, as determined by Developer 
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in the exercise of its subjective business judgment, but subject to the City’s 
approval of each Development Phase, which approval shall not be 
unreasonably withheld, conditioned, or delayed. 

b. Phasing Plan. The Community Improvements and certain Public 
Infrastructure Improvements to be constructed by Developer are listed in the 
Phasing Plan (Exhibit J to the Agreement) and are approved by the 
Approvals. The Phasing Plan reflects the Parties’ mutual acknowledgement 
that certain controls shall guide the development of the Project and the 
phased provision of Affordable Housing, Market Rate parcel pads, 
Community Improvements, Public Infrastructure Improvements, and other 
Project elements. The Affordable Housing Plan, as provided in Exhibit D, 
defines certain controls for the phased production of affordable housing 
units to satisfy the Developer’s obligation to provide a minimum of 969 
affordable housing units in the Project.  The Parties acknowledge and agree 
that the City cannot disproportionately burden a Development Phase in 
violation of the Phasing Plan. The Parties acknowledge that certain 
infrastructure or utility improvements may be required at an early stage of 
development in accordance with operational or system needs and the City 
may reasonably request Developer to advance certain Public Infrastructure 
Improvements at such earlier stage in order for efficiency and cost 
effectiveness. The Parties shall cooperate in good faith to amend the 
Developer’s originally proposed Development Phase Application if needed to 
advance such improvements and to delay other improvements while 
maintaining the basic principles outlined in the Phasing Plan. 

c. Development Phase Application Review and Approval.  

At most (6) six months prior to submitting any Development Phase 
Application to the Planning Department for review, the Developer shall 
conduct a minimum of one pre-application meeting. The meeting shall be 
conducted at, or within a one-mile radius of, the Project Site, but otherwise 
subject to the Planning Department’s pre-application meeting procedures.  A 
Planning Department representative shall attend such meeting. 

Prior to the commencement of each Development Phase, Developer shall 
submit to the Planning Department an application (a “Development Phase 
Application”) in substantial conformance with the checklist attached hereto 
as Attachment 2.  A detailed overview of the Development Phase Application 
process and required application content is attached hereto as Attachment 1. 
In addition to the items outlined in Attachment 1, the Planning Director shall 
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have the right to request additional information from Developer as may be 
needed to understand the proposed Development Phase Application and to 
ensure compliance with the Agreement, including but not limited to the 
applicable Sunnydale Plan Documents.  The City will review the proposed 
improvements against the requirements of the Agreement and accompanying 
design controls. If the Planning Director objects to the proposed 
Development Phase Application, it shall do so in writing, stating with 
specificity the reasons for the objection and any items that it or they believe 
may or should be included in the Development Phase Application in order to 
bring the Development Phase Application into compliance with the terms of 
the Phasing Plan and the Agreement.  The Planning Director agrees to act 
reasonably in making determinations with respect to each Development 
Phase Application, including the determination as to whether the terms 
outlined in the Phasing Plan have been satisfied. The Parties agree to meet 
and confer in good faith to discuss and resolve any differences in the scope or 
requirements of a Development Phase Application.  Planning shall review 
Phase Applications within (30) thirty days of receipt in order to determine 
completeness. The Planning Director shall act on a Development Phase 
Application within (60) sixty days after receipt of a complete Development 
Phase Application upon his or her determination that the Development Phase 
is consistent with the Sunnydale Plan Documents and the Phasing Plan. If 
there are no objections, or upon resolution of any differences, the Planning 
Director shall issue to Developer in writing an approval of the Development 
Phase Application with such revisions, conditions, comments, or 
requirements as may be permitted in accordance with the terms of the 
Agreement (each a “Development Phase Approval”).  

Developer must receive approval of each Development Phase Application 
prior to Developer submitting applications for associated Implementing 
Approvals (including street improvement permits). Developer may submit 
associated applications for Design Review Approvals for vertical structures 
and Community Improvements within a Development Phase prior to 
approval of the Development Phase Application, but may not receive Design 
Review Approval for any elements of a Development Phase prior to the 
Development Phase Approval. The Planning Department, at their sole 
discretion, may agree to receive and begin review of Design Review 
applications concurrent with Development Phase Application review, but the 
Planning Department’s time limits for review and approval of the Design 
Review application shall not begin until Development Phase Approval is 
granted. 
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An approved Development Phase Application may not limit the scope or 
content of related Public Infrastructure Improvements and approval thereof. 
The scope of required Public Infrastructure Improvements in each 
Development Phase may differ from the scope shown in the approved 
Development Phase Application in order to achieve appropriate access, 
functional utility systems and connections for improvements within that 
phase, and to maintain service to existing residents. 

The Development Phase Approval notice shall be posted for at least 14 days 
as follows: (i) the Planning Department shall post notice of the Development 
Phase Application on the Planning Department’s website for the project, 
which is accessible to the public via the “Complete List of Plans and 
Projects” webpage, or an equivalent webpage accessible to the public and 
dedicated to similar public disclosure purposes; (ii) Developer shall post 
notice at that area of the Project Site that is the subject of the given 
Development Phase Approval; and (iii) the Planning Department shall 
provide direct mail notice to surrounding neighborhood associations. 

d. Design Review Approvals.  The Approvals include a Planning Code text 
amendment that creates a Sunnydale HOPE SF Special Use District and 
incorporates the DSG for the Project Site (the “Sunnydale Special Use 
District” or “Sunnydale SUD”).  The Sunnydale Special Use District and the 
DSG were created and adopted to ensure that the urban, architectural and 
landscape design of the buildings, public realm and Community 
Improvements at Sunnydale will be of high quality and appropriate scale, 
include sufficient open space, and promote the public health, safety and 
general welfare.  To ensure that all new buildings, the new public realm and 
any Community Improvements related to implementation of the Project meet 
the DSG applicable to the Project, Developer must undergo a design review 
process (“Design Review”) and obtain design review approval (a “Design 
Review Approval”) before obtaining Implementing Approvals to commence 
construction of any proposed building or Community Improvement within or 
adjacent to the Project Site. The Design Review process and guidelines are 
more particularly described in the Sunnydale Special Use District.   

(i) Design Review submissions are submitted to, reviewed, and 
approved by the Planning Department. All vertical structures must be 
submitted for Design Review Approval. The Planning Director or his 
or her designee shall review and approve, disapprove, or approve 
with recommended modifications each design in accordance with the 



 

32115\5841897.1  K-6 
32115\5841897.3  

requirements of the Agreement, the Sunnydale Plan Documents, the 
applicable Development Phase Application, and the procedures 
specified in the Sunnydale Special Use District section of the Planning 
Code, as the same may be amended from time to time.  

(ii) Notwithstanding anything to the contrary in the Agreement, the 
City may exercise its reasonable discretion in approving the aspects of 
a Design Review application that relate to the qualitative or subjective 
requirements of the DSG, including the choice of building materials 
and fenestration.  Also notwithstanding anything to the contrary in 
the Agreement, in considering the Design Review for those aspects of 
a proposed building or Community Improvement that meet the 
quantitative or objective requirements of the DSG and the other 
Sunnydale Plan Documents (the “Objective Requirements”), 
including without limitation, the building’s proposed height, bulk, 
setbacks, location of uses and size of such uses, and amount of open 
space and parking, the City acknowledges and agrees that (i) it has 
exercised its discretion in approving the Sunnydale Special Use 
District, the DSG, and the other Sunnydale Plan Documents, and (ii) 
any proposed Design Review that meets the Objective Requirements 
shall not be rejected by the City based on elements that conform to or 
are consistent with the Objective Requirements, so long as the 
proposed building or Community Improvement meets the Uniform 
Codes and the DSG. If the Planning Director determines that an 
application for Design Review includes a Material Change to the 
Approvals, the Developer may be required to obtain Planning 
Commission approval of that change. The Planning Director shall 
consult with the Mayor’s Office of Housing and Community 
Development (“MOHCD”) Director and may, at his or her discretion, 
consult with any other City Agency, and shall determine if any other 
City Agency’s approval, other than MOHCD’s approval, is required 
before a particular Material Change to the Approvals can be brought 
before the Planning Commission. 

(iii) Design Review Approvals of the Community Improvements. The 
Planning Department shall review the proposed Community 
Improvement for conformance with the DSG, issue preliminary 
approval of the Design Review application if it so conforms, or 
propose modifications to the Design Review application that create 
conformance with the DSG. The Planning Department shall then 
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circulate the Design Review application to other City departments for 
their review and comment to the extent that construction of the 
Community Improvement falls within the jurisdiction or permitting 
authority of such agency or department. Each agency or department 
shall review the proposed Community Improvement for conformance 
with the DSG and the agency or department's generally-applied 
technical design guidelines in effect at that time (to the extent that 
they affect the overall concept design of the Community 
Improvement) and shall provide comments on the Design Review 
application within (30) thirty days of receipt of a complete 
application. Any proposed modifications shall be consistent with the 
requirements of the Agreement, for so long as it is in effect. The 
Planning Department may request a revised Design Review 
application that conforms with any reviewing agency or department 
comments, consistent with the requirements and limitations of the 
Agreement, for so long as it is in effect. After considering any 
proposed modifications or revisions, and once it determines that the 
Design Review application conforms to the Sunnydale Plan 
Documents, the Planning Department shall issue final Design Review 
Approval of the Community Improvement to the Developer. 

Nothing in this subsection shall be construed as a limitation on the discretion 
retained by any City agency or department under the terms of the 
Agreement. 

e. Commencement of Development Phase.  Upon receipt of a Development 
Phase Approval, Developer shall submit a tentative subdivision map 
application (if not already submitted) covering all of the real property within 
the Development Phase. The Developer also has the option to submit a 
tentative subdivision map application for the entire site and seek approval of 
phased final maps for each Development Phase. Following submittal of the 
tentative subdivision map application, Developer shall have the right to 
submit any associated Implementing Approval permits, such as street 
improvement permits and building permits, required to commence the scope 
of development described in each Development Phase Approval. The 
Planning Department may approve, but is not required to approve, Design 
Review applications for vertical structures or Community Improvements 
until after the submission of the tentative subdivision map application 
covering those properties. 
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Each Development Phase shall be deemed to have commenced if (i) site or 
building permits have been issued by the City for all or a portion of the 
buildings located in that Development Phase and (ii) some identifiable 
construction, such as grading, of all or a portion of that Development Phase 
has been initiated.  Upon commencement of work in a Development Phase, 
Developer shall continue the work at a commercially reasonable pace to 
Completion of that Development Phase, including all Community 
Improvements, Stormwater Management Improvements and Public 
Infrastructure Improvements within the Development Phase in accordance 
with applicable permits and requirements under the Agreement to ensure 
that there are no material gaps between the start and Completion of all work 
within that Development Phase, subject to any Excusable Delay or 
amendment of the Development Phase Approval as permitted by Section 
12.5.2 of the Agreement.  

f. Amendment of a Development Phase Approval.  At any time after receipt of 
a Development Phase Approval, Developer may request an amendment to the 
Development Phase Approval.  Such amendment may include but is not 
limited to changes to the number and location of units proposed during that 
Development Phase, the substitution of a Community Improvement for 
another Community Improvement, or the delay of a Community 
Improvement from the Development Phase due to a proposed reduction of 
affordable housing development proposed for that Development Phase 
caused by a lack of sufficient funding.  Any such requested amendment shall 
be subject to the review and approval process and the standards set forth 
above in Section 4(c).  Such amendment may require the resubmission of 
street improvement permits if the amendment impacts infrastructure scope 
and/or design. Notwithstanding anything to the contrary above, Developer 
shall not have the right to eliminate any Community Improvement or Public 
Infrastructure Improvement for which construction or service has already 
commenced in that Development Phase. 

g. Without limiting the foregoing, it is the desire of the Parties to avoid the 
result in Pardee Construction Co. v. City of Camarillo, 37 Cal.3d 465 (1984), 
in which the California Supreme Court held that because the parties had 
failed to consider and expressly provide for the timing of development, a 
later-adopted initiative restricting the timing of development prevailed over 
the parties’ agreement.  Accordingly, the Parties hereto expressly 
acknowledge that except for the construction phasing required by this 
Exhibit, the Sunnydale Plan Documents, the Phasing Plan, the Mitigation 
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Measures, and any express construction dates set forth in an Implementing 
Approval, Developer shall have the right to develop the Project in such order 
and at such rate and at such times as Developer deems appropriate within 
the exercise of its subjective business judgment and consistent with any 
schedules or requirements included in any Loan Agreement with the 
MOHCD, as applicable to any particular phase or parcel. 

5. Project Development Scope - Community Improvements, Stormwater 
Management Improvements and Public Infrastructure Improvements. 

a. Developer Responsibilities.  Developer shall undertake the design, 
development and installation of the Public Infrastructure Improvements and 
Community Improvements pursuant to the Sunnydale Infrastructure Plan, 
subsequent Master Utility Plans, and DSG, as applicable.  Public 
Infrastructure Improvements shall be designed and constructed, and shall 
contain those improvements and facilities, as required by the applicable City 
Agency that is to accept, and in some cases operate and maintain, the Public 
Infrastructure Improvement in keeping with the then-current Citywide 
standards and requirements of the City Agency as if it were to design and 
construct the Public Improvement on its own at that time, including the 
requirements of any Non-Responsible City Agency with jurisdiction, 
provided that the design and construction of the Public Infrastructure 
Improvements are not in conflict with Existing Standards or Future Changes 
to Existing Standards in sections 7.2 and 7.3 of the Agreement.  Without 
limiting the foregoing, any Community Improvement shall obtain a Design 
Review Approval from the Planning Department as set forth in Section 4(d) 
of this Exhibit and in the Sunnydale SUD.   

Public Infrastructure Improvements and Community Improvements will be 
reviewed and approved by the responsible agencies in the following manner. 
Without limiting the foregoing, following submittal of a Development Phase 
Application, the Developer may submit applications for Design Review of 
vertical structures and Community Improvements as described above and in 
the Sunnydale SUD. Following approval of a Development Phase Application, 
the Developer may submit street improvement plans to the Department of 
Public Works (“DPW”) Task Force for review and approval by the relevant 
agencies. The SFPUC must approve all of the plans and specifications for all 
Public Stormwater Management Improvements, and all water, street light, 
combined sewer, and power facilities. DPW must approve all of the plans and 
specifications for roadways and public right-of-way streetscape, and must 
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approve all Public Infrastructure Improvements with the consent of 
applicable City Agencies. This process is further detailed in Attachment 1 of 
this Exhibit. 

To meet SFPUC stormwater requirements, the Project has proposed 
permeable paving in the parking lanes and drive aisles in the public rights-of-
way, which will be dedicated to the City and maintained by the City.  The 
Developer will design and engineer the public rights-of-way with permeable 
paving, which SFPUC and DPW will review as part of the street improvement 
permit process for each phase of improvements.  If in reviewing the street 
improvement permit plans for any phase of development the City determines 
that the permeable paving is not an acceptable surface within the drive 
aisles, parking lanes, or both, then the Project will use standard paving 
techniques and the Developer will not be responsible for managing the runoff 
that was intended to be managed by the permeable paving within the subject 
phase application; however other proposed stormwater management 
controls will continue be installed as described in the Infrastructure Plan.  
Determinations will be made on a phase-by-phase basis. 

Construction of the Project shall comply with the phasing requirements 
outlined in the Phasing Plan in Exhibit J, subject to Excusable Delay. As 
outlined in the Phasing Plan, the Developer may begin construction of a 
subsequent Development Phase while components of a prior Development 
Phase are still in progress (have not yet been substantially completed, 
determined Complete and/or received Certificates of Occupancy). However, 
the Developer must Complete (as defined in the Agreement) the Community 
Improvements and the Affordable Housing units in the prior Phase before 
receiving any Final Certificates of Occupancy for buildings in the subsequent 
Phase (Public Infrastructure Improvements shall be substantially complete 
but do not need to be determined Complete). This requirement may be 
waived on a phase-by-phase basis at the discretion of the Director of MOHCD 
with mutual consent by the Planning Director. If the City issues a Final 
Certificate of Occupancy before component items are completed, then 
Developer shall promptly complete such items following issuance. If phasing 
requirements have not been waived as described herein and as outlined in 
the Phasing Plan, and the Developer fails to complete the improvements in an 
approved Development Phase within such time frame as outlined in the 
Phasing Plan, the City may decline to grant Final Certificate of Occupancy to 
those Community Improvements and Affordable Housing units, cease issuing 
any further Project approvals, not accept any additional applications for the 
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Project, and include in any estoppel certificate language reflecting 
Developer’s failure to complete such required improvements.  In addition, 
failure to continue to diligently prosecute such improvement to Completion 
shall, following notice and cure as set forth in Section 10.3 of the Agreement, 
be an Event of Default.   

Notwithstanding the above, the Developer may propose interim or 
temporary infrastructure improvements, and DPW, with the consent of any 
affected City Agency in their respective sole discretion, may allow such 
interim or temporary infrastructure improvements and defer completion of 
required Public Infrastructure Improvements subject to terms and 
conditions that the City deems appropriate.  The subject public improvement 
agreement shall address the interim or temporary infrastructure 
improvements along with sufficient security to guarantee the completion and 
removal of such improvements and security for the permanent Public 
Infrastructure Improvements.  The City will not accept any interim or 
temporary improvements for maintenance and liability purposes.  
Notwithstanding Administrative Code Chapter 23, the Director of Real Estate 
is authorized to accept on behalf of the City temporary public easements 
related to the construction, completion, and use of Public Infrastructure 
Improvements, including temporary or interim improvements, for a period 
not to exceed five (5) years. 

Nothing in this subsection shall be construed as a limitation on the discretion 
retained by any City agency or department under the terms of the 
Agreement. 

b. Maintenance and Operation of Community Improvements by Developer 
and Successors.  The Parties agree that Developer, or its successors or 
assignees shall, in perpetuity, own, operate and maintain in good and 
workmanlike condition, and otherwise in accordance with all applicable laws 
and any applicable permits, all Community Improvements and permitted 
encroachments on the public-right-of-way that the City does not accept for 
maintenance.  A map of the Project Site identifying all improvements subject 
to this on-going service, maintenance and operations obligation, and the 
respective land area of each sub-category of space (including, for example, 
the park and open space system, sidewalk and streetscape areas, etc.) is 
attached to the Agreement as Exhibit F and incorporated herein.  The 
provisions of this Section 5(d) shall survive the expiration of the Agreement.  
In order to ensure that the Community Improvements owned by Developer 
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are maintained in a clean, good and workmanlike condition, Developer shall 
record a declaration of covenants, conditions, and restrictions (“CC&Rs”) 
against the portion of the Project Site on which the Community Improvement 
will be located, but excluding any property owned by the City as and when 
acquired by the City, that include a requirement that a homeowner’s 
association or community facility district provide all necessary and ongoing 
maintenance and repairs to the Community Improvements not accepted by 
the City for maintenance, at no cost to the City, with appropriate 
homeowners’ dues and/or assessments to provide for such maintenance and 
services.  Developer shall make commercially reasonable efforts to enforce 
the maintenance and repair obligations of the homeowner’s association 
and/or the community facility district.  The CC&Rs and/or regulations of the 
community facility district identified herein shall be subject to reasonable 
review and approval by the City Attorney, OEWD, and the Planning 
Department, and shall be recorded, prior to approval of the State department 
of Real Estate under the Davis Stirling Community Interest Development Act 
in the case of CC&Rs, and shall expressly provide the City with a third-party 
right to enforce the maintenance and repair provisions of the responsible 
entities.  On or before the recordation of the documents, MOHCD shall 
reasonably approve the proposed commercially reasonable budget for the 
on-going maintenance and operations of the Community Improvements. 
Notwithstanding the foregoing, if the City, acting through the Recreation and 
Parks Department (“RPD”), acquires one or more Project parks, consistent 
with the terms in Exhibit N, as attached to the Agreement, the Developer 
shall ensure that the costs associated with meeting all of the terms and 
obligations for park maintenance based on the terms in Exhibit N shall be 
included in the CC&Rs and/or any community facility district established for 
the Project Site. 

c. Maintenance of Stormwater Management Improvements.  Pursuant to the 
requirements of the Public Works Code, the SFPUC must approve a 
Stormwater Control Plan that describes the activities required by Developer 
to appropriately design, install, and maintain the Stormwater Management 
Improvements within each Development Phase as further described in the 
Phasing Plan in Exhibit J of the Agreement.  For Private Stormwater 
Management Controls, Developer shall record a maintenance agreement and 
restrictive covenants that include a requirement that the appropriate entities 
provide ongoing maintenance and repairs to the Private Stormwater 
Management Controls in the manner required by the Stormwater Control 
Plan, at no cost to the City, with appropriate dues and or assessments to 
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provide for such maintenance.  As set forth above, Developer shall make 
commercially reasonable efforts to enforce the maintenance and repair 
obligations of the responsible entities during the Term of the Agreement. The 
Parties agree that Public Stormwater Management Improvements shall be 
dedicated to, and accepted by, the City as Public Infrastructure 
Improvements. Runoff from the public right-of-way areas will be managed 
within the public right-of-ways using green stormwater infrastructure, as 
approved by applicable City Agencies, and as detailed in the Master 
Infrastructure Plan in Exhibit P. The City will not maintain or accept 
Stormwater Management Improvements right-of-ways that accept runoff 
from private parcels. 

d. Permits to Enter City Property.  Subject to the rights of any third-party and 
the City’s reasonable agreement with respect to the scope of the proposed 
work and insurance or security requirements, and provided Developer is not 
then in default under the Agreement, each City Agency with jurisdiction shall 
grant permits to enter City-owned property on the City’s standard form 
permit and otherwise on commercially reasonable terms in order to permit 
Developer to enter City-owned property as needed to perform investigatory 
work, construct and/or maintain Public Infrastructure Improvements and 
Stormwater Management Improvements, and complete the Mitigation 
Measures as contemplated by each Development Phase Approval.  Such 
permits may include release, indemnification and security provisions in 
keeping with the City’s standard practices. 

6.    Non-City Regulatory Approvals for Community Improvements and Public 
Infrastructure Improvements. 

a. Cooperation to Obtain Permits.  The Parties acknowledge that certain 
Community Improvements and Public Infrastructure Improvements, may 
require the approval of federal, state, and local governmental agencies that 
are independent of the City and not a Party to the Agreement (“Non-City 
Responsible Agencies”), including but not limited to the California Public 
Utilities Commission and the United Stated Department of Housing and 
Urban Development (“HUD”). The Non-City Responsible Agencies may, at 
their sole discretion, disapprove installation of such Community 
Improvements or Public Infrastructure Improvements, making such 
installation impossible.  The City will cooperate with reasonable requests by 
Developer to obtain permits, agreements, or entitlements from Non-City 
Responsible Agencies for each such improvement, and as may be necessary 



 

32115\5841897.1  K-14 
32115\5841897.3  

or desirable to effectuate and implement development of the Project in 
accordance with the Approvals (each, a “Non-City Regulatory Approval”).  
The City’s commitment to Developer under this Section 6(a) is subject to the 
following conditions: 

(i) Throughout the permit process for any Non-City Regulatory 
Approval, Developer shall consult and coordinate with each affected 
City Agency in Developer’s efforts to obtain the Non-City Regulatory 
Approval, and each such City Agency shall cooperate reasonably with 
Developer in Developer’s efforts to obtain the Non-City Regulatory 
Approval; and 

(ii) Developer shall not agree to conditions or restrictions in any Non-
City Regulatory Approval that could create: (1) any obligations on the 
part of any City Agency, unless the City Agency agrees to assume such 
obligations at the time of acceptance of the Public Infrastructure 
Improvements; or (2) any restrictions on City-owned property (or 
property to be owned by City under the Agreement), unless in each 
instance the City, including each affected City Agency, has previously 
approved the conditions or restrictions in writing, which approval 
may be given or withheld in its sole discretion. 

b. Costs.  Developer shall bear all costs associated with applying for and 
obtaining any necessary Non-City Regulatory Approval.  Developer shall be 
solely responsible for complying with any Non-City Regulatory Approval and 
any and all conditions or restrictions imposed as part of a Non-City 
Regulatory Approval, whether the conditions apply to the Project Site or 
outside of the Project Site.  Developer shall have the right to appeal or 
contest any condition in any manner permitted by law imposed under any 
Non-City Regulatory Approval, but only with the prior consent of the affected 
City Agency if the City is a co-applicant or co-permittee or the appeal impacts 
the rights, obligations or potential liabilities of the City.  If Developer 
demonstrates to the City’s satisfaction that an appeal would not affect the 
City’s rights, obligations or potential liabilities, the City shall not 
unreasonably withhold or delay its consent.  In all other cases, the affected 
City Agencies shall have the right to give or withhold their consent in their 
sole discretion.  Developer must pay or otherwise discharge any fines, 
penalties, or corrective actions imposed as a result of Developer’s failure to 
comply with any Non-City Regulatory Approval, and Developer shall 
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indemnify the City for any and all Losses relating to Developer’s failure to 
comply with any Non-City Regulatory Approval. 

c. Continuing City Obligations.  Certain Non-City Regulatory Approvals may 
include conditions that entail special maintenance or other obligations that 
continue after the City accepts the dedication of Public Infrastructure 
Improvements (each, a “Continuing Obligation”).  Standard maintenance of 
Public Infrastructure Improvements, in keeping with City’s existing practices, 
shall not be deemed a Continuing Obligation.  Developer must notify all 
affected City Agencies in writing and include a clear description of any 
Continuing Obligation, and each affected City Agency must approve the 
Continuing Obligation in writing in its sole discretion before Developer 
agrees to the Non-City Regulatory Approval and the Continuing Obligation.  
Upon the City’s acceptance of any Public Infrastructure Improvements that 
has a Continuing Obligation that was approved by the City as set forth above, 
the City will assume the Continuing Obligation and notify the Non-City 
Responsible Agency that gave the applicable Non-City Regulatory Approval 
of this fact. 

d. Notice to City.  In the event that Developer has not obtained, despite its 
good faith diligent efforts, a necessary Non-City Regulatory Approval for a 
particular Community Improvement or Public Infrastructure Improvement 
within three (3) years of Developer’s or the City’s application for the same, 
Developer, after consultation with the City regarding the most preferable 
approach, shall provide written notice to the City of its intention to (i) 
continue to seek the required Non-City Regulatory Approval from the Non-
City Responsible Agency, (ii) amend the requirement that Developer 
construct the Community Improvement or Public Infrastructure 
Improvement with a requirement that Developer construct a new 
Community Improvement or Public Infrastructure Improvement not listed 
on the Phasing Plan (an “Alternate Improvement”). 

e. Extensions and Negotiations for Alternate Improvements.  If Developer 
provides notice to the City of its intention to continue to seek Non-City 
Regulatory Approval of the Public Infrastructure Improvement or 
Community Improvement, as permitted by Section 6(a), the Parties shall 
continue to make good faith and commercially reasonable efforts to obtain 
the required Non-City Regulatory Approval for a reasonable period agreed to 
by the Parties (the “Extension Period”).  The Parties shall meet and confer in 
good faith to determine what work within the Development Phase can 
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continue during the Extension Period in light of the failure to obtain the Non-
City Regulatory Approval, subject to the Mitigation Measures.  If, after the 
expiration of the Extension Period, Developer has not yet obtained the 
required Non-City Regulatory Approval for the Public Infrastructure 
Improvement or Community Improvement, Developer, after consultation 
with the City regarding the most preferable approach, shall provide written 
notice to the City of its intention to pursue an Alternate Improvement.  The 
Parties, by mutual consent, may also agree in writing to an extension of the 
Extension Period to obtain required approvals for any Public Infrastructure 
Improvement, Community Improvement, or Alternate Improvement, which 
shall not require an amendment to the Agreement. 

f. Alternate Improvements.  If Developer provides notice of its intention to 
pursue an Alternate Improvement pursuant to Section 6(a), the Parties shall 
make reasonable and good faith efforts to identify such Alternate 
Improvement in a timely manner.  The Parties shall negotiate in good faith to 
reach agreement on the Alternate Improvement.  The Parties acknowledge 
and agree that any Alternate Improvement should be designed so as to 
replicate the anticipated public benefits from the Community Improvement 
or Public Infrastructure Improvement to be eliminated to the greatest 
possible extent but without increasing the cost to Developer of the original 
improvement, thus maintaining the benefit of the bargain for both Parties.  
The estimated cost to Developer shall be evaluated through the same public 
financing processes outlined in Exhibit O on Public Finance.  In addition, any 
proposed Alternate Improvement should minimize disruptions or alterations 
to the Phasing Plan and Project design.  The Planning Department shall 
review the proposed Alternate Improvement pursuant to the Development 
Phase Approval amendment process set forth in Section 4(f).  Upon City 
approval of such Alternate Improvement, Developer may file Design Review 
Applications and obtain Design Review Approvals and any associated 
Implementing Approvals to construct and complete the amended 
Development Phase in which the original improvement would have been 
required.  The time permitted for Developer to complete construction of the 
Alternate Improvement shall be established in writing (without need for an 
amendment to the Agreement), and the City shall allow a commercially 
reasonable time for Developer to Complete the Alternate Improvement 
without delaying, preventing or denying approvals for any other 
development set forth in the amended Development Phase Approval.  The 
Parties understand and agree that any Alternate Improvement may require 
additional environmental review under CEQA, and Developer shall be 
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responsible for any and all costs associated with such CEQA review.  So long 
as the Parties continue to diligently work together to negotiate proposed 
adjustments relating to an Alternate Improvement, any delay caused thereby 
shall be deemed to be an Excusable Delay.   

7.    Cooperation. 

a. Agreement to Cooperate.  The Parties agree to cooperate with one another to 
expeditiously implement the Project in accordance with the Approvals, 
Development Phase Approvals, Design Review Approvals, Implementing 
Approvals and the Agreement, and to undertake and complete all actions or 
proceedings reasonably necessary or appropriate to ensure that the objectives 
of the Approvals are fulfilled during the Term.  Except as specifically provided 
in the Agreement, the City has no additional obligation to spend any sums of 
money or incur any costs other than City Costs that Developer must reimburse 
under the Agreement or costs that Developer must reimburse through the 
payment of Processing Fees.  

(i) New Market Tax Credits. The Parties agree that should New Market 
Tax Credits (“NMTC”) be available for the Project, the City shall 
cooperate with the Developer in their efforts to obtain NMTC for the 
Project; provided, however, that the City will not be obligated to grant 
NMTC to the Project and such cooperation does not include an 
agreement to ensure prioritization over any other project seeking 
NMTC. 

(ii) Low Income Housing Tax Credits. The Parties agree that should 
Low Income Housing Tax Credits (“LIHTC”) be available for the 
Project, the City shall cooperate with the Developer in their efforts to 
obtain LIHTC for the Project, as further detailed in Exhibit O Public 
Financing; provided, however, that the City will not be obligated to 
grant LIHTC to the Project and such cooperation does not include an 
agreement to ensure prioritization over any other project seeking 
LIHTC. 

(iii) Mello Roos Community Facilities District (“CFD”).  The Parties 
agree that the City shall cooperate with the Developer to set up one or 
more CFDs to fund capital improvements and/or ongoing 
maintenance as permitted by State law including any ongoing 
maintenance cost obligations to the City pursuant to the terms 
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included in Exhibit N, attached to the Agreement, if the City purchases 
one or both of the parks. 

(iv) Other Grants and Subsidies.  The Parties agree that the Project 
includes a number of costs that may be eligible for various grant and 
subsidy programs administered by various City, State or Federal 
agencies, including costs associated with the development of open 
space, transportation infrastructure, and other facilities that will serve 
the greater Visitacion Valley community.  Should such subsidies be 
available for the Project, the City shall cooperate with the Developer 
in their efforts to obtain those subsidies; provided, however that 
nothing in this section creates any obligation to award such grants or 
subsidies to the Developer or the Project, and any such grant or 
subsidy will require the provision of identified public benefits as 
applicable. 

b. Priority Application Processing. The Parties agree that, in consideration for 
the fact that the project is a City initiative to provide affordable housing to 
San Francisco’s most deserving residents, all Project elements seeking 
Planning Department approval will be deemed Type 1 Priority Projects 
under Planning Director Bulletin No. 2, Planning Department Priority 
Application Processing Guidelines, as revised in February 2014, and as may 
be amended from time to time.   

To the extent that any other City Agency or department, including but not 
limited to the Department of Building Inspection, decides to utilize the 
guidelines in Planning Director Bulletin No. 2 to govern its own review 
and/or approval processes, the City agrees to apply these same tiers of 
processing priority to the Project.  

c. Role of Planning Department.  The Parties agree that the Planning 
Department, or its designee, will act as the City’s lead to facilitate 
coordinated City review of applications for Development Phase Approvals 
and Design Review Approvals.  As such, Planning Department staff will:  (i) 
work with Developer to ensure that all such applications are technically 
sufficient and constitute complete applications and (ii) interface with City 
Agency staff as needed to ensure that City Agency review of such applications 
are concurrent and that the approval process is efficient and orderly and 
avoids redundancies.  
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d. City Agency Review of Individual Permit Applications.  Following issuance 
of Development Phase Approval as set forth in the Agreement, the Parties 
agree to prepare and consider applications for Implementing Approvals in 
the following manner. 

e. City Agencies.  Developer will submit each application for Implementing 
Approvals, including applications for street improvement permits and 
building permits for housing developments, to the applicable City Agencies as 
further described in Attachment 1 to this Exhibit.  Each City Agency will 
review submittals made to it for consistency with approvals made on prior 
Development Phases, and will use good faith efforts to provide comments 
and make recommendations to the Developer within the response timelines 
outlined in each subsection below. City Agency response timelines begin as of 
the City Agency’s receipt of such application and upon approval of any 
prerequisite submissions (such as a Development Phase Approval).  The City 
Agencies will not impose requirements or conditions that are inconsistent 
with the Approvals, and will not disapprove the application based on items 
that are consistent with the Approvals, including but not limited to denying 
approval of Public Infrastructure Improvements or Community 
Improvements based upon items that are consistent with the Approvals.  Any 
City Agency denial of an application for an Implementing Approval shall 
include a statement of the reasons for such denial.  Developer will work 
collaboratively with the City Agencies to ensure that such application for an 
Implementing Approval is discussed as early in the review process as 
possible and that Developer and the City Agencies act in concert with respect 
to these matters. 

(i) DPW.  Where an application includes any infrastructure, Mitigation 
Measure, or improvements falling within DPW’s jurisdiction, DPW will 
review each such application, or applicable portions thereof, and use 
good faith efforts to provide comments to Developer within sixty (60) 
days of DPW’s receipt of such application. Upon submittal of an 
application that includes any Public Infrastructure Improvements, 
such as in the case of street improvement permits, DPW shall act as 
the lead review agency for the City. This role shall include the 
distribution of all submittals to the affected City Agencies for review, 
such as the San Francisco Municipal Transportation Agency 
(“SFMTA”), the San Francisco Public Utilities Commission (“SFPUC”), 
and the San Francisco Fire Department (“SFFD”). To the extent 
practicable, DPW shall consolidate the comments of all affected City 
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Agencies in order to make a single response submission to the 
Developer. Affected City Agencies shall use good faith efforts to 
provide comments to DPW within thirty (30) days of that City 
Agency’s receipt of such application in order for DPW to distribute to 
Developer within the specified (60) sixty days for DPW review. 

(ii) SFMTA.  Upon submittal of an application that includes any SFMTA 
Infrastructure or any transportation-related Mitigation Measure 
within the SFMTA’s jurisdiction, the SFMTA will review each such 
application, or applicable portions thereof, and use good faith efforts 
to provide comments to Developer or appropriate City Agency within 
thirty (30) days of the SFMTA’s receipt of such application.   

(iii) SFPUC.  Upon submittal of an application that includes any 
Stormwater Management Improvements or Public Infrastructure 
Improvements that fall under the jurisdiction of SFPUC or any public 
utility-related Mitigation Measure within the SFPUC’s jurisdiction, the 
SFPUC will review each such application, or applicable portions 
thereof, and use good faith efforts to provide comments to Developer 
or appropriate City Agency within thirty (30) days of the SFPUC’s 
receipt of such application.  The SFPUC shall also review and approve 
the Master Utility Plans to ensure that all proposed Stormwater 
Management Improvements or Public Infrastructure Improvements 
that fall under the jurisdiction of SFPUC, or any public utility-related 
Mitigation Measure within the SFPUC’s jurisdiction shall meet all 
SFPUC requirements and standards.   

(iv) SFFD.  Upon submittal of an application that includes any Public 
Infrastructure Improvements or Community Improvements that fall 
under the jurisdiction of SFFD or any fire suppression-related 
Mitigation Measure within the SFFD’s jurisdiction, the SFFD will 
review each such application, or applicable portions thereof, and use 
good faith efforts to provide comments to Developer or appropriate 
City Agency within thirty (30) days of the SFFD’s receipt of such 
application. 

(v) RPD.  Upon submittal of an application that includes a park that 
will be acquired by RPD, the Developer shall satisfy the obligations for 
review and approval outlined in Exhibit N, Public Open Space 
Improvements and Park Dedication Process. For all other open spaces, 
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RPD will be consulted by the Planning Department during the Design 
Review process for Community Improvements. 

f. Specific Actions by the City.  Except as provided under Section 7(e)(i), 7(g), 
7(h), or Attachment 1, City actions and proceedings subject to the Agreement 
shall be processed through the Planning Department, as well as affected City 
Agencies (and when required by applicable law, the Board of Supervisors), 
including but not limited to complying with and implementing Mitigation 
Measures for which the City is responsible, reviewing feasibility studies for 
Mitigation Measures, or completing any subsequent environmental review at 
Developer’s sole cost.   

g. Other Actions by the City under DPW Jurisdiction.  The following City 
actions and proceedings subject to the Agreement shall be processed through 
DPW, as well as affected City Agencies (and when required by applicable law, 
the Board of Supervisors):  

(i) Street Vacation, Dedication, Acceptance, and Other Street Related 
Actions.  Instituting and completing proceedings for opening, closing, 
vacating, widening, modifying, or changing the grades of streets, 
alleys, sidewalks, and other public right-of-ways and for other 
necessary modifications of the streets, the street layout, and other 
public right-of-ways in the Project Site, including any requirement to 
abandon, remove, and relocate public utilities (and, when applicable, 
city utilities) within the public right-of-ways as specifically identified 
and approved in an Implementing Approval, and as may be necessary 
to carry out the Approvals. 

(ii) Acquisition.  Acquiring land and Public Infrastructure 
Improvements from Developer or SFHA, as applicable, by accepting 
SFHA’s dedication of land and Developer’s dedication of Public 
Infrastructure Improvements that have been completed in accordance 
with the Agreement, the Approvals, Implementing Approvals and 
approved plans and specifications.  Any conveyance of real property 
to the City shall be in the form of a grant deed or quitclaim deed 
unless the City and any affected City Agency agree in writing to accept 
some other form of conveyance, including a public easement.  Any 
such public easement shall be consistent with the standard easement 
that affected City agencies use in similar situations.  The Developer 
shall be responsible to provide all irrevocable offers of dedication, 
plats, legal descriptions, maps, and other materials that the City 
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requires to complete the process to accept Public Infrastructure 
Improvements. 

(iii) Release of Security.  Releasing security as and when required 
under the Subdivision Code in accordance with any public 
improvement agreement. 

h. Other Actions by the City under Recreation and Park Jurisdiction or other 
City Agency.   

(i) Any construction and acquisition of park land that will be under 
the jurisdiction of the Recreation and Park Department shall be 
approved by the Recreation and Park Department, as well as affected 
City Agencies (and when required by applicable law, the Board of 
Supervisors), as set forth in Exhibit N.  In regard to acquisition and 
release of security, Section 7(g)(ii) and 7(g)(iii)  above shall apply 
except that the Recreation and Park Department shall exercise the 
authority of DPW set forth in those sections. 

(ii) Any construction and acquisition of  buildings on land or property 
that will be City owned and under the management and control of any 
other City Agency shall be processed through that City Agency, as well 
as any other affected City Agencies (and when required by applicable 
law, the Board of Supervisors).  In regard to acquisition and release of 
security, Section 7(g)(ii) and 7(g)(iii)  above shall apply except that 
the City Agency subject to this section shall exercise the authority of 
DPW set forth in those sections. 

9. Subdivision Maps. 

a. Developer shall have the right, from time to time and at any time, to file 
subdivision map applications (including phased final map applications) with 
respect to some or all of the Project Site, to subdivide or reconfigure the 
parcels comprising the Project Site as may be necessary or desirable in order 
to develop a particular Development Phase of the Project or to lease, 
mortgage or sell all or some portion of the Project Site, consistent with the 
density, block and parcel sizes set forth in the DSG.  The City acknowledges 
that Developer and/or Assignee intends to create and sell condominiums on 
the Project Site, and that such intent is reflected in the Approvals and 
Sunnydale Plan Documents.   
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b. Nothing in the Agreement shall authorize Developer to subdivide or use 
any of the Project Site for purposes of sale, lease or financing in any manner 
that conflicts with the Subdivision Map Act, or with the Subdivision Code. 

c. Nothing in the Agreement shall prevent the City from enacting or adopting 
changes in the methods and procedures for processing subdivision and 
parcel maps as such changes apply to this Project so long as such changes do 
not conflict with the provisions of the Agreement or with the Approvals or 
any Implementing Approvals. 

d. Pursuant to Section 65867.5(c) of the Development Agreement Statute, 
any tentative map prepared for the Project shall comply with the provisions 
of California Government Code section 66473.7 concerning the availability of 
a sufficient water supply. 
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Attachment 1 

Development Implementation Process Overview 

SUMMARY 

Development Phase Application Review 

 Project shall be built in Development Phases per the scope and phasing outlined in 
Exhibit J Phasing Plan. 

 Prior to the commencement of each Development Phase, the Developer shall submit 
a Development Phase Application to the Planning Department for review and 
approval.  

o Phase Applications must include a letter of consent signed by the Director of 
MOHCD that confirms and endorses the scope included in the application. 

o Approval of a Development Phase Application must be granted prior to the 
submission of any Implementing Approvals within the phase, such as street 
improvement plans. 

o Design Review applications may be submitted concurrently with 
Development Phase Applications, however they may not be approved until 
the corresponding Development Phase Application is approved, and 
Planning’s time limits for review and approval of the Design Review 
application shall not begin until Development Phase Approval is granted. 

o Developer is to conduct a community meeting at most 6 months prior to the 
submission of each Development Phase Application to present the content of 
the phase and solicit feedback. This meeting can be combined with other 
agenda items and/or part of an already established community meeting, or 
be part of the community meeting required at least annually that is described 
below. Documentation of such meeting shall be consistent with Planning 
Department standards. 

o Upon receipt of a complete Development Phase Application, Planning will 
conduct review and determine that the Application is complete within 30 
days of receipt.  If the Application is not complete, then Planning shall notify 
the Developer and once a complete Application is received, Planning will take 
action on the application within (60) days, which may include requesting 
revisions from the Developer. After comments are responded to and any 
revisions are found to be satisfactory, Planning will issue the Phase 
Application approval to Developer. 

 Community outreach 
o At least one community meeting must be organized and conducted by the 

Developer per year throughout Project implementation in order to provide 
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the community with a general project update and to discuss upcoming 
phases. This meeting can be combined with other community meetings 
required through the Agreement or MDA. 

 Development Phase Application approval will be granted by the Planning Director. 
Any substantial changes to the scope of the phase made during the phase 
application review process shall receive written final approval by the MOHCD 
Director prior to the Planning Director’s issuance of Phase Application approval. 

 

Design Review of Vertical Structures and Community Improvements 

 Design Review procedures for vertical structures and Community Improvements 
are outlined in the Sunnydale SUD and referenced in the Agreement. 

 Developer may submit Design Review applications to the Planning Department 
concurrent with and no earlier than the submittal of a Development Phase 
Application.  

 The Planning Department shall issue approval of all Design Review applications 
upon conformance with the DSG, the Sunnydale SUD, the approved Development 
Phase and other applicable project documents. 

 Design Review Applications will not be deemed complete, and time limits for review 
and approval of the Design Review applications will not commence, until the 
Development Phase Application is approved. 

 Design Review is required for all vertical structures and all Community 
Improvements (that are not Public Infrastructure Improvements and thus reviewed 
through the Public Improvement process as described below), including privately-
maintained open spaces. 

 Project Sponsor is encouraged (though not required) to submit Design Review 
applications for multiple buildings under a single application. 

 

Public Infrastructure Improvement Review 

 Upon approval of a Development Phase Application, the Developer may submit 
Public Infrastructure Improvement plans to the DPW Task Force through 
established DPW processes for street improvement permit review and in 
accordance with the City’s Subdivision Code and Subdivision Regulations.  

 This process is to be managed by the DPW Task Force. The Task Force will receive 
and review submitted plans prior to dispersing them to appropriate City Agencies 
for review. Relevant departments may include DPW, SFMTA, SFPUC, SFFD, Planning, 
and RPD. 
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 The DPW Task Force will grant approval of each application after receiving approval 
from appropriate City Agencies.  

 

DETAILED PROCESS PROCEDURES AND SUBMISSION CONTENT 

Phase Application 

 Purpose: to provide a broad overview of the scope of each phase, including the 
number and type of each element (vertical, horizontal). To ensure that appropriate 
community benefits and phasing requirements are included as specified in the 
Agreement and the Phasing Plan. 

 City Department responsible for review: PLANNING 
 City Department responsible for approval: PLANNING 

o Planning shall review Phase Applications within (30) thirty days to 
determine completeness. Once a complete application is submitted, Planning 
has (60) sixty days to review and take action on a Phase Application. 
Planning may request changes, additional information, or revisions if the 
content of the application is not in compliance and/or satisfactory. 

o Upon approval, Planning will issue the approved Development Phase 
Application to the applicant with an attachment containing comments 
received from other City departments.  

o Planning will issue a copy of the approved Development Phase Application to 
City departments to notify them of the approval. 

o Planning may attach or include conditions to a Phase Application Approval, 
such as may be necessary to carry out the requirements of the Agreement, 
Phasing Plan, the SUD or DSG. 

 Role of other City Departments: Phase Applications will be distributed to the 
implementation departments for their information. No action is required by these 
departments. City departments may provide informational comments on the 
content of the Phase Application to Planning within Planning’s 60 day review 
timeline. 

o Relevant departments include: DPW, SFPUC, MTA, SFFD, RPD, OEWD  
o An approved Development Phase Application may not limit the scope or 

content of related Public Infrastructure Improvements and approval thereof. 
Public Infrastructure Improvements shall at least serve the scope outlined in 
the Phase Application. Exact details of required Public Infrastructure 
Improvements in each phase may contain minor modifications from the 
approved Development Phase Application in order to achieve appropriate 
roadway access, functional utility systems and connections, and to maintain 
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service to existing residents, but shall still be governed by the Master 
Infrastructure Plan. 

 Content: 
o Letter of consent signed by MOHCD Director that confirms and endorses the 

scope included in the application 
o Site plan and other graphics necessary to describe scope and design 
o Narrative description of scope 
o List of vertical improvements by parcel/block including anticipated numbers 

and type of dwelling units, retail square footage, commercial square footage, 
community service square footage, off-street parking, and any other scope 
elements, including: 
 Number and sizes of affordable housing units identified by type - 

replacement public housing vs. new tax credit units 
 Number and location of market rate parcel pads to be prepared 
 Status of vertical improvements approved as part of a prior 

Development Phase Application 
o List of community improvements and mitigation measures to be constructed 

in phase 
o Infrastructure improvement details: 

 Plan view drawing showing all infrastructure improvements color-
coded to identify Public Infrastructure Improvements, and private and 
temporary improvements 

 Plan showing existing streets to be vacated and new streets to be 
dedicated  

 Plan showing location of the phase in relation to the rest of the site; 
after the first phase, plan must show all previous phases 

 Plans demonstrating new utilities and streets (to be submitted at a 
level of detail equal to the Master Infrastructure Plan) including: 

• Water (all types), combined sewer, dry utilities, other – add 
potential locations of intended connections and any spurs, 
extensions or additional scope outside of phase needed to 
make connections 

• Site access and circulation, fire truck access, and site access to 
surrounding area 

 Description and conceptual plans showing how services, utilities, and 
site access will be preserved for existing residents (to be confirmed 
during street improvement plan review) 

o Narrative or schedule of intended order of construction within the phase, by 
element 
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o List of any requested modifications from the Agreement, the Phasing Plan, 
DSG, or other approval documents 

o Community meeting affidavit and proof; neighborhood notification and 
meeting materials 

o Accuracy affidavit (see Appendix 1) 
 Approval of Phase Application will be ministerial in nature and based on the 

application’s completeness and its conformance with the Approvals and Sunnydale 
Plan Documents. Discretion in approving the Phase Application will be limited to 
those cases where the proposed Phase deviates from the Phasing Plan. 

Design Review of Vertical Buildings 

 Purpose: to conform buildings to criteria outlined in the Approvals  
 City Department responsible for review: PLANNING 
 City Department responsible for approval: PLANNING 
 Role of other City Departments: N/A 
 Review and approval process specified in the Sunnydale SUD 
 Project Sponsor is encouraged (though not required) to submit Design Review 

applications for multiple buildings under a single application.   
 Content:  

o Documents and materials necessary to determine consistency with the 
Approvals and the associated Development Phase Approval, and the 
applicable requirements of the Agreement 

o Submittals should conform to Planning Department requirements for site 
permits, and other similar approvals. Submittals include site surveys of 
existing and proposed conditions, site plans, sections, elevations, renderings, 
landscape plans, and exterior material samples to illustrate the overall 
concept design of the proposed buildings, and conformance with any phasing 
plan 

o If a Major or Minor Modification is sought, the application shall contain a 
narrative for each modification that describes how the proposed project 
meets the full intent of the DSG and provides architectural treatment that are 
equivalent to or superior to strict compliance with the standards 

 

Design Review of Community Improvements 

 Purpose: to conform community improvements to criteria outlined in the Approvals. 
Scope includes open spaces, community centers, and/or anything that is not in the 
proposed public right-of-way and/or not included in the street improvement plan 
process 
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 City Department responsible for review: PLANNING 
 City Department responsible for approval: PLANNING 
 Role of other City Departments: RPD to review and comment on all open spaces 

and/or other recreational facilities that will be publicly accessible. 
 Review and approval process as specified in the Sunnydale SUD. Planning may 

attach or include conditions to a Phase Application Approval, such as may be 
necessary to carry out the requirements and intents of the Approvals. 

 Content:  
o Documents and materials necessary to determine consistency with  

Approvals and the applicable requirements of the Agreement 
o Includes site surveys showing existing and proposed conditions, site plans, 

sections, elevations, renderings, landscape plans, access plans, terms of 
access, information on programming, information on maintenance and 
operation, and samples to illustrate the overall concept design of the 
proposed improvements, and conformance with any phasing plan 

o Planning will consult with other agencies as appropriate (i.e. DPW, or RPD 
for open space). If an open space is identified as being dedicated to RPD, then 
RPD will lead the design review and approval process as outlined in Exhibit 
N. 

o Utilities and infrastructure for these elements will be reviewed through the 
standard DBI permitting process. 

Street Improvement Plans + Permitting Process 

 Purpose: to vet detailed design and engineering plans for Public Infrastructure 
Improvements with each infrastructure agency, and to obtain street improvement 
permit approval 

 City Department responsible for review and coordination: DPW Task Force 
 City Department responsible for approval/permit issuance: DPW Task Force, after 

agreement by SFPUC, Planning, MTA, SFFD and other relevant departments 
 Role of other City Departments: actively participate in reviewing street and utility 

infrastructure relevant to each department; issue approval/endorsement of final 
plans 

 A Master Utility Plan for the entire site must be submitted in advance or concurrent 
with the project’s first Phase Application and must be approved by the SFPUC prior 
to the submittal of any street improvement plans 

 Any subsequent design changes that are made as a result of infrastructure plan 
development will be vetted by all departments through the street improvement 
permit process, especially Planning as related to streetscape and roadway design 
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changes, prior to DPW’s approval of street improvement plans and issuance of 
permits. 

 Content: 
o Must submit a copy of approved Development Phase Application with 

submission  
o Construction document submission at 30%/60%/90%/100% of completion, 

including: 
 Streetscape plans reflecting criteria from the DSG (tree species, 

special paving specs, etc.) 
 Site Access & Circulation plans 
 Site Utility plans - water (all types), combined sewer, dry utilities, 

Public Stormwater Management Improvements, other – with detailed 
information about connections, spurs, extensions, or additional scope 
outside of phase needed to make connections 

 Description and detailed plans showing how services, utilities, and 
site access will be preserved for existing residents 

o Utility and/or street scope may be larger than the scope reflected in the 
approved Development Phase Application in order to ensure system 
functionality and to conform to requirements of the DPW infrastructure 
review process 

o Any plan revisions submitted for review as part of the street improvement 
plan process must contain revision bubbles and a narrative of what was 
changed since the prior submission 

 

INFORMATIONAL TABLES – PROCEDURES AND PROCESS 

Submissions Approval Order 

Phase Applications must be submitted prior to submission or approval of any other element 

Phase Application Submission and approval required prior to 
submission of any Implementing Approvals; 
Approval required prior to Design Review 
Approval 

Design Review – Vertical + Community 
Improvements 

May be submitted concurrently with Phase 
Applications; Phase Application Approval is 
required before Design Review Approval can 
be issued 

Street Improvement Permits Phase Application Approval is required prior to 
submission of street improvement plans or 
approval of street improvement permits 
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Building Permits (e.g. site permits and 
addenda) 

Follow standard DBI process.  Planning will 
approve site permit after Design Review 
Approval. DPW to review building permit 
applications for consistency with street 
improvement permits 

City Agency response timelines begin as of the City Agency’s receipt of a complete application 
and upon approval of any prerequisite submissions (such as a Development Phase Approval).   

Certificate of Occupancy Awarded per standard DBI requirements as to 
access, services, and life safety 

Phase Applications after the first Phase 
Application 

Subsequent Phase Applications may be 
submitted after approval of the prior Phase 
Application 

Subsequent Phase Applications and all other 
submissions may be approved per process above, 
even if prior phase is still in design or 
construction 

 

Submission 
  
  

 

Content Primary 
Reviewing 
Department 
(intake 
point, owner 
of process) 

Secondary 
Reviewing 
Departments 
(receive 
submissions 
from primary 
department) 

Approval 
Entity 

Where is 
process 
specified? 

PHASE 
APPLICATION 

Broad 
overview of 
phase scope, 
incl. # and 
type of 
buildings, 
streetscape, 
infrastructure 

PLANNING MTA, DPW, 
SFPUC, SFFD, 
RPD, OEWD, 
MOHCD 

DISTRIBUTED 
FOR 
INFORMATION 
ONLY - no 
action required 
by depts. 

PLANNING DA Exhibit 
re: Phase 
Applications 

DESIGN 
REVIEW – 
vertical 
structures 

 

Detailed 
design of 
buildings, 
modifications 

PLANNING n/a PLANNING Sunnydale 
SUD 
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DESIGN 
REVIEW – 
community 
improvements 
(that are not SIP 
improvements) 

Detailed 
design of 
open spaces, 
modifications 

PLANNING To be 
determined by 
Planning based 
on application 

PLANNING Sunnydale 
SUD 

DESIGN 
REVIEW (for 
parks to be 
dedicated to 
RPD) 

Collaborative 
design 
process with 
RPD 

RPD Planning, others 
as necessary 

RPD DA 
Exhibit N 

STREET 
IMPROVEMENT 
PERMITS 
(infrastructure 
improvements) 

Detailed 
design and 
engineering 
of streets and 
utilities 

DPW TASK 
FORCE 

SFPUC, SFFD, 
MTA, Planning 

DPW TASK 
FORCE 
(contingent 
upon  
agreement 
by other 
reviewing 
agencies) 

DA Exhibit 
re: Phase 
Applications 
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Attachment 2 

Development Phase Application Checklist 

The Developer will be required to submit a Development Phase Application for each phase 
of development, as described in Section 4(c) of this Exhibit. This checklist itemizes the 
minimum required components of each such Development Phase Application and should 
also include any other information the Planning Department deems necessary to review 
and approve the applications. 
 

1. Letter of consent signed by MOHCD Director that confirms and endorses the scope 
included in the application 

2. Site plan and other graphics necessary to describe scope and design 

3. Narrative description of project scope 

PROJECT DESCRIPTION 

Project Type: e.g. New Construction 

Present or Previous Use(s): e.g. PDR/Industrial 

Proposed Use(s): e.g. Residential, Commercial, Retail, Open Space 

Narrative: The narrative portion of each Phase Application shall, at a minimum, include 
the following:  

“This application pertains to Phase [insert phase number] of the Sunnydale Project (the 
“Project”).  This application is submitted in accordance with the Project’s Development 
Agreement, which requires the project sponsor to submit a Phase Application for 
approval by the Planning Department and affected City Agencies prior to the submittal 
of building permits for such phase of the Project. Initially capitalized terms used herein 
and not otherwise defined shall have the meaning ascribed to such terms in the 
Development Agreement. The narrative should indicate whether or not the given phase 
is in conformance with the originally proposed Phasing Plan.  Where it deviates, it 
should explicitly highlight how the delivery of public improvements has been changed. 

Phase [insert phase number] is comprised of parcel numbers [insert parcel numbers].  
The parcels subject to Phase [insert phase number] are shown on the attached site plan 
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diagram and further described by block number and area on page [insert page number] 
of this application.  Phase [insert phase number] consists primarily of [insert brief 
description, e.g. residential and retail development].  In addition, as described in more 
detail below, Phase [insert phase number] will include a number of Community 
Improvements and CEQA Mitigation Measures, as required by the approved Sunnydale 
Project Phasing Plan. Following is a description of the elements of Phase [insert phase 
number].”  
 
4. List of vertical improvements including numbers and type of dwelling units, retail 
square footage, commercial square footage, community service square footage, and any 
other scope elements, including: 

4.1. Number and sizes of affordable housing units identified by type - 
replacement public housing vs. new tax credit units 

4.2. Number and details of market rate parcel pads to be prepared 

Sample Summary Table 

Parce
l 

Assessor’
s Block 

Number 

Block
s in 
the 
DSG  

Height/Bul
k District 

Propose
d Heights 

Proposed 
Use 

Proposed 
Amount of 

Developmen
t  

Type of 
Affordable 

Housing 

Proposed 
Parking & 

Parking 
Ratio 

  (1, 2, 3, 
etc.) 

  (Affordable 
Housing, 
Market 

Rate Parcel, 
Commercial

, Retail, 
Community, 

Other) 

(Total # 
Housing 

Units, Square 
Footage of 

Retail, 
Commercial, 
Community, 

Other) 

(# Public 
Housing 

Replacemen
t Units, # 
New Tax 

Credit Units) 

(Residential 
and/or 

Commercial
) 

1         

2         

3         

4         
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5. List or table of vertical improvements for entire project (if not Phase 1) that 
provides an ongoing tab of development that is complete, under construction, approved 
(through design review) and not yet approved 

6. List of community improvements and mitigation measures to be constructed in 
phase 

6.1. Identify any open spaces that shall be dedicated to RPD per the terms 
outlined in Exhibit N, Public Open Space Improvements and Park Dedication 
Process 

6.2. Identify any amendments to the regulations for open space outlined in 
Exhibit G, Regulations Regarding Public Access of Privately Owned 
Community Improvements 

Sample Summary Table 

Parce
l 

Assessor’
s Block 

Number 

Block
s in 
the 
DSG  

Height/Bul
k District 

Proposed 
Heights 

Proposed 
Community 

Improvemen
t 

Proposed 
Amount of 

Developmen
t  

Other 
Details 

Proposed 
Parking & 

Parking 
Ratio 

  (1, 2, 
3, etc.) 

 (If 
applicable

) 

(Open Space, 
Community 

Center, Social 
Services, 
Other) 

(Square 
Footage of 

Improvement
) 

(Descriptio
n of Use, 

Landscape 
and 

Program 
Details) 

(Residential 
and/or 

Commercial
) 

1         

2         

3         

4         

 
7. Infrastructure improvement details: 

7.1. Plan of all infrastructure improvements color-coded to identify Public 
Infrastructure Improvements, and private and temporary improvements 

7.2. Plan showing existing streets to be vacated and new streets to be dedicated 

7.3. Plan showing location of the phase in relation to the rest of the site; after the 
first phase, plan must show all previous phases 
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7.4. Plans demonstrating new utilities and streets (to be submitted at a level of 
detail equal to the Master Infrastructure Plan) including: 

7.4.1. Water (all types), combined sewer, dry utilities, Public Stormwater 
Management Improvements, other – add potential locations of planned 
connections and any spurs, extensions or additional scope outside of phase 
needed to make connections 

7.4.2. Site access and circulation, fire truck access, and site access to 
surrounding area 

7.4.3. Description and plans showing how services, utilities, and site access 
will be preserved for existing residents 

7.4.4. A streetscape master plan reflecting criteria from the DSG (tree 
species, special paving specs, etc.) 

8. Narrative or schedule of intended order of construction within the phase, by 
element 

9. List of any requested modifications from the Agreement or the Approvals (which 
will be subject to the approval procedures for Major and Minor Modifications). 

10. Affidavit and proof of pre-application community meeting; neighborhood 
notification and meeting materials. 

11. Affidavit confirming that submission is accurate and that additional submissions 
may be required. (Refer to Appendix I.) 
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Appendix I to Phase Application for Phase (State Phase #) 

 

DEVELOPER'S AFFIDAVIT 

STATE OF CALIFORNIA 
CITY AND COUNTY OF SAN FRANCISCO 

 

Under penalty of perjury the following declarations are made: 

(a) The undersigned is an authorized signer for the Developer of the 
Project.   

(b) The information presented is true and correct to the best of my 
knowledge. 

(c) I understand that other information or applications may be required. 

 

DEVELOPER:  (Applicant): ____________________________________ 
Title Block   

Date: ______________________________________ 
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EXHIBIT L 
 

MITIGATION MEASURES AND MMRP 
 

[see attached] 
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EXHIBIT M 
 

TRANSPORTATION DEMAND MANAGEMENT PLAN 
 

[attached] 
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EXHIBIT N 
 

PUBLIC OPEN SPACE IMPROVEMENTS AND PARK DEDICATION PROCESS 
 
 

1. General Terms 
a. The Project includes the creation of new privately-owned, publicly-accessible 

open spaces and recreational assets (collectively, “open space assets" or “asset”) 
as listed in Table 1 and as identified in Exhibit E (List of Improvements), and as 
further detailed in the Sunnydale Design Standards and Guidelines (“DSG”). 

b. The Parties may determine by mutual agreement that certain open space assets 
should be acquired, operated, and maintained by the San Francisco Recreation 
and Parks Department (“RPD"). If the Developer identifies open space assets that 
could be owned by RPD, the Developer shall inform RPD of that intent before 
submitting the Development Phase Application that contains such open space 
asset. This process for public control is further described in the sections below. 

c. Design & Construction 
i. The Developer is responsible for the development (including all design, 

engineering, construction and installation) of all Project open space 
assets, and all associated costs thereof. Open space assets shall comply 
with all applicable laws, Basic Approvals, Implementing Approvals, and 
environmental controls such as the DSG, FEIR/FEIS and Master 
Infrastructure Plan. 

ii. Open space assets shall undergo review and approval pursuant to the 
Design Review process outlined in the Sunnydale SUD and in Exhibit K 
(Development of Project and Phase Application Process). As described in 
Exhibit K, the Developer will submit designs of each of the proposed open 
space assets through the Design Review process. Through the Design 
Review process and in coordination with the Planning Department, the 
RPD General Manager or his/her designee will review and comment on 
designs of proposed privately owned publicly accessible open space 
assets and/or public infrastructure elements that encroach on existing or 
proposed RPD property.  

iii. For any open space asset that is proposed to be owned by RPD, the 
Developer shall follow the review and approval procedures outlined in 
this Exhibit N. 

iv. RPD review is intended to promote integration with, and consistency to, 
adjacent RPD parks and open spaces, particularly Herz Playground and 
McLaren Park. The Developer will work with RPD to ensure that the 
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character of new open space assets complement existing and proposed 
RPD facilities and RPD recreational goals. 

d. Operations & Maintenance 
i. Open spaces retained by Developer or Developer’s agent/assignee shall 

be operated per the terms outlined in Exhibit G (Regulations Regarding 
Access and Maintenance of Privately Owned Community Improvements). 
The Developer shall outline a programming plan for each open space 
asset under its control, including funding source(s) and external 
partnerships, for review by the San Francisco Mayor’s Office of Housing 
and Community Development (“MOHCD”) and RPD prior to the 
completion of each open space asset. 

ii. Open spaces owned by RPD shall be operated solely by RPD.  However, 
the Developer shall be required to enter into maintenance agreements as 
described herein. Prior to initiating the process for public control of an 
open space asset, the Developer will confirm in writing that the Annual 
Maintenance Cost for the space can be fully funded by site-generated 
revenue. 

Table 1. 

Open Space Asset Intended Ownership 
Intended Operations & 
Management Responsibility 

Block 2 Plaza and Orchard 
Open Space 

Affiliate or Affiliates of 
Developer, or a Management 
Association established by the 
Developer  

Developer, Developer’s 
Affiliate(s), or its 
agent/assignee or a 
Management Association 
established by the Developer 

Block 4 Neighborhood Green 
Open Space 

Block 25 Mid Terrace Open 
Space 

Block 30 Overlook Open Space 

Block 1 Hub 

 
2. Consideration of Public Control of Open Space and Recreational Assets 

a. As the Project is implemented over time, the Parties may mutually agree that 
some of the planned open space assets in the Project are suitable for public 
control. 

b. If this determination is made, or if a Party would like to explore the potential of 
public control, then the Parties shall meet in good faith to discuss whether to 
pursue public control of the open space asset.  
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c. If it is decided by the Parties to pursue public control, then the Parties shall 
comply with the process outlined herein. 

d. If it is decided by the Parties to pursue a public-private model for control of the 
open space or recreational asset, such as a co-located recreational facility 
spanning RPD property and the Project, then the Parties will determine an 
appropriate process that substantially conforms to the process outlined herein.   

e. Prior to initiating the process for public control of open assets described herein, 
the Developer will confirm that the Annual Maintenance Cost for the open space 
asset can be fully funded by site-generated revenue. 

 
3. Process for Public Control of Open Space and Recreational Assets 

a. Park Design Review Process 
i. A minimum of nine months prior to the submittal of the Phase 

Application that contains an open space asset to be owned by  RPD, 
Developer shall inform RPD in writing whether it intends to proceed with 
the proposed RPD ownership of the open space asset. If the developer 
declines to proceed, RPD shall have no further obligations under this 
Exhibit N. This indication shall not alter the Planning Department’s 
review or approval of the Phase Application.  

ii. A minimum of six months prior to submittal of the Phase Application that 
contains an open space asset, the Developer and RPD shall enter into a 
design services contract, described in Section (c) below, and timeline for 
design of the asset, and to retain an independent consultant or consultant 
team to produce a concept plan for presentation to the Recreation and 
Park Commission.  The consultant shall be vetted and approved by RPD in 
advance.  The scope of the contract will be reviewed and approved by 
MOHCD. The scope of the contract shall include, without limitation, the 
following: 

• Analysis and presentation of constraints and opportunities of the 
site, including topography, sunlight, views, neighboring uses, and 
access; 

• Collaboration with RPD staff to develop concept plan options for 
the asset design; 

• Preparation of schematic plans, perspectives, and renderings as 
needed to illustrate conceptual options for the asset design; 

• Cost estimates for construction of one draft Concept Plan, a Final 
Conceptual Design, and maintenance costs based on the Final 
Conceptual Design; 
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• Preparation of a Final Conceptual Design for consideration and 
approval by the RPD Commission; 

• Preparation of construction documents for review and approval 
by RPD operations and maintenance staff at 30-60-90% of 
completion. 

iii. RPD shall lead a design review process, in collaboration with the 
Developer and consultant, to refine the conceptual design included in the 
DSG and develop a Final Conceptual Design for the open space asset. This 
design review process shall supplant the requirements for Design Review 
approval of Community Improvements outlined in Exhibit K 
(Development of Project and Phase Application Process).  As part of the 
design review process: 

1. RPD shall conduct community outreach in concert with the 
Developer to solicit public feedback on the design and program for 
the asset and shall hold a minimum of three and maximum of five 
community meetings on the conceptual design.  

2. RPD may request modifications to the conceptual design during 
the design review process shall be guided by, without limitation, 
the following goals: 

o Open space asset amenities that contribute to and 
complement those offered at other nearby parks, including 
Herz Playground and McLaren Park;  

o Creation of unique identity and sense of place; 
o Creation of area suitable for active uses and amenities well 

suited to serve the current and projected demographics of 
the area; and 

o Configuration, layout and materials selection consistent 
with RPD project standards, design guidelines and best 
practices for maintenance. 

3. Developer shall prepare a budget of the estimated asset 
development costs, Asset Construction Budget, with the approval 
of MOHCD, as more fully described below. 

iv. During conceptual design development, the Developer shall seek and 
obtain advanced written approval from RPD staff of the design of any 
utility infrastructure or facilities planned to be built on, over, or beneath 
the asset, regardless of whether they are designed to provide service to 
the asset. It is anticipated that the Developer, with assistance from RPD, 
will establish non-exclusive maintenance access easement agreements 
with the parties responsible for maintaining those utilities that are not 
part of and do not serve the asset. 
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v. Upon the fulfillment of the terms listed above and approval from MOHCD, 
the Developer shall prepare and present a Final Conceptual Design to the 
Recreation and Park Commission for approval.  The Parties intend that 
the design review and community outreach process, from execution of 
the design services contract through approval of the Final Conceptual 
Design, shall be conducted in an efficient and dedicated manner to last no 
longer than a period of 18 months.  After approval of a Final Conceptual 
Design for the open space asset, the Developer shall inform RPD in 
writing within 60 days whether it will proceed with the anticipated RPD 
ownership of the asset. If the developer declines to pursue RPD 
ownership, RPD shall have no further obligations under this Exhibit N. 

vi. If the Parties agree and confirm that the recreational asset will be owned 
by RPD, RPD will cooperate with Developer to apply for local, state, 
federal or private funding that may be available to develop and operate 
the open space asset. 

 
b. RPD Funding Agreement 

i. RPD’s project management activities are City Costs, as defined in this 
Agreement, and shall be subject to reimbursement per the terms outlined 
in Section 6.10, City Cost Recovery. Developer, MOHCD, and RPD shall 
establish a funding agreement to support RPD project management 
activities during the design review process, including RPD review and 
approval of the design services contract, outreach and facilitation of 
community meetings on design, review of construction documents, and 
construction monitoring.  The project management activities shall consist 
of the equivalent to 60 hours of the regular hourly employee pay rate 
with fringe benefits for a Project Manager I based on the actual cost at the 
date of the funding agreement, or design services contract, whichever is 
earlier. 
 

c. Conceptual Design Cost Estimate 
i. It is in the interest of all Parties to develop a cost estimate for asset 

construction during the design review process to ensure the Developer 
can meet its funding obligations and so that RPD can project appropriate 
maintenance costs for the future asset. The Developer shall identify an 
Asset Construction Budget, defined below, that has been approved by 
MOHCD, at the outset of the design review process and the Parties will 
work together to establish methodology for updating the budget as the 
design progresses. Throughout the design review process, MOHCD, the 
Developer, and RPD shall negotiate in good faith to find design solutions 
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that result in estimated development costs that are agreeable to the 
Parties.  

ii. The Asset Construction Budget shall include all building materials and 
physical improvements to the land related to facilities, all finish grading, 
direct labor costs for installation of the improvements, a 10% 
construction contingency, and an additional 2% for Public Art per SF 
Admin Code Sec. 3.19. (if applicable) but shall not include the cost of cut 
and fill, rough grading, the utility facilities required to serve the site, or 
storm water management requirements for the Project as a whole. 

iii. The parties may modify the park design during the design review 
process.  However, if the modifications would cause significant additional 
construction costs – i.e., if the Park Construction Budget would increase 
by greater than 15% per square foot – then the Developer, MOHCD, and 
RPD shall review the proposed modifications for feasibility.   

iv. Developer shall disclose to RPD all documentation supporting its analysis 
of the Asset Construction Budget. If the Parties disagree about whether a 
design recommended by RPD staff, including selected park features, can 
be built within the Asset Construction Budget specified above, the parties 
shall meet and confer in good faith.  If unable to resolve their 
disagreement, the Parties shall be required to jointly select a mediator to 
resolve the dispute. 

 
d. Open Space Asset Construction and RPD Acquisition 

i. If the Recreation and Park Commission approves the Final Conceptual 
Design, the Developer shall prepare and submit construction document 
submittals to RPD staff for review and approval at 30%, 60% and 90% 
completion. 

ii. RPD and Developer will agree to a schedule for review and approval of 
construction documents before Developer begins this detailed design 
work.   

iii. The Developer shall be responsible for obtaining any other City approvals 
that may be required in connection with the asset design and 
development, including building permits and any other applicable 
requirements or restrictions associated with environmental conditions 
on the site.  

iv. The mutually agreed construction documents shall be consistent with the 
Final Conceptual Design and utility facilities layout. The final construction 
documents shall be approved by the RPD General Manager by written 
notice prior to the commencement of construction.  
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v. During the asset construction period, RPD will conduct neutral-party 
construction monitoring to ensure that the asset is being installed as it 
was approved by RPD. RPD overhead costs for this task will be 
reimbursed by the Developer.  The Park Construction Budget shall be 
adjusted by a cost escalation factor of 5% for each 12-month period after 
the construction start date projected for the asset by the Phase 
Application. 

vi. RPD, with assistance from the Department of Public Works Infrastructure 
Design and Construction Division as applicable, shall inspect the open 
space asset upon completion of construction. If RPD determines that the 
asset conforms to the approved construction documents, and all 
applicable laws and performance standards, then RPD shall issue a 
written notice to Developer that the asset as constructed meets the 
agreed criteria.  The Parties will then initiate the acquisition process, and 
RPD shall assume control of the underlying land, if applicable, and 
improvements, at no cost to RPD. 

vii. Upon transfer of ownership to RPD, the open space asset will become an 
RPD asset with all the ongoing maintenance, operations, costs 
management and programming requirements associated with an RPD-
owned and operated facility. 

viii. Upon transfer of ownership to RPD, RPD holds the authority to approve a 
final name for the asset. 
 

e. Maintenance Costs and Funding 
i. During the construction document review process, the Developer, 

MOHCD, and RPD will work collaboratively to determine an Annual 
Maintenance Payment for the asset based on the Final Conceptual Design 
and construction documents.  A Maintenance Agreement shall be 
executed prior to RPD’s acceptance of the asset. RPD will not be obligated 
to acquire the asset until a Maintenance Agreement mutually agreed upon 
by the Parties is executed. 

ii. The Maintenance Agreement shall include an Annual Maintenance 
Payment, which shall cover RPD’s costs to maintain the asset for a period 
of 25 years from the date of RPD ownership in accordance with the 
maintenance standards set forth in Proposition C or any successor 
standards for maintenance of public parks that may be established by law 
or RPD policy (“Citywide Park Maintenance Standards”). Such 
maintenance shall include the services of gardeners, custodians, and 
security service, the provision of all required utility services, and capital 
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renewal (repair or replacement of damaged or obsolete park 
improvements and equipment).  

iii. The Annual Maintenance Payment shall equal 4% (four percent) of the 
Total Replacement Value of the asset.  The Total Replacement Value shall 
be equal to the sum of (1) the Asset Construction Budget as defined 
above, which shall constitute 70% of the Total Replacement Value; and 
(2) the estimated soft costs for permitting and design documents, which 
shall constitute the remaining 30% of the Total Replacement Value.  The 
Annual Maintenance Payment shall be adjusted annually to reflect 
increases in labor and materials costs each year thereafter for the 
duration of the Maintenance Agreement, based on any increase in the 
CPI-U for the San Francisco Bay Area.   

iv. The City shall set aside and maintain the Maintenance Payments, together 
with any interest earned thereon, and any amount unspent or 
uncommitted at the end of the fiscal year shall be carried forward to the 
next fiscal year and, subject to the budgetary and fiscal limitations of the 
San Francisco Charter, shall be appropriated only for the purposes 
specified in this Section.   

v. The Parties anticipate that the Developer will satisfy its maintenance 
funding obligation by creating a Community Facilities District and/or a 
management association that will assess property owners in the 
Development Area.  Accordingly, the Maintenance Agreement shall be 
included in the CC&Rs for any management association created for the 
Project, and shall be recorded against all parcels in the Project, and/or the 
obligations of the Maintenance Agreement shall be included as an 
obligation for any CFD established for the Development Area. 
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EXHIBIT O 
 

PUBLIC FINANCING 
 

As described in Recital C of this Agreement, the Project is part of the HOPE SF Initiative. 
Since establishment of HOPE SF in 2007, the City has funded master planning and social 
services at the Project based on annual appropriations. Pursuant to Section 10.100-370 of 
the Administrative Code, it shall be City policy to appropriate General Fund dollars to the 
HOPE SF Fund, established as a category four fund, for the purpose of assisting in the 
replacement of distressed public housing projects in the City.  

MOHCD and the City are committed to predevelopment and gap financing from the HOPE 
SF Fund and other funds, as appropriation allows, to cover the development cost of the 
infrastructure, preparation of market rate parcels, open space and affordable housing 
development at the Project Site and other costs incurred by the Developer related to 
obligations in the this Agreement that are not covered by other funding sources.  

 

1. Mutual Obligations   
a. The Parties agree to use reasonable good faith efforts to facilitate application for 

and obtaining authorization to utilize:  (i) multi-family tax-exempt or taxable 
bond financing; (ii) low income housing tax credits; (iii) grants, subsidies, and 
residual receipt loans from public entities other than the City; and (iv) any other 
method of low-cost financing that may be available or become available. 

b. The Parties will use good faith best efforts to request and provide funding for the 
Project at such times and in such amounts as to allow development of the Project 
in accordance with the Phasing Plan. 

c. The Parties agree to prioritize the expedited full buildout of the Project to the 
extent public and other funds are available, in accordance with the Phasing Plan, 
as attached in Exhibit J. The Parties will use best efforts to meet the following 
schedule: 
Development Phase Predevelopment Public 

Financing Commitment 
Permanent (Gap) Public 
Financing Commitment 

Parcel Q FY 2016-16 FY 2016-17 

Phase 1A-1 FY 2016-17 FY 2017-18 

Phase 1A-2 FY 2016-17 FY 2017-18 

Phase 1A-3: Block 3A 
and associated 
infrastructure 

FY 2017-18 FY 2018-19 
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Phase 1A-3: Block 3B 
and associated 
infrastructure 

FY 2018-19 FY 2019-20 

Phase 1B FY 2019-20 FY 2020-21 

Phase 1C FY 2020-21 FY 2021-22 

Phase 2A: Block 10 and 
associated infrastructure 

FY 2021-22 FY 2022-23 

Phase 2A: Block 15 and 
associated infrastructure 

FY 2022-23 FY 2023-24 

Phase 2B FY 2023-24 FY 2024-25 

Phase 2C FY 2024-25 FY 2025-26 

Phase 3A FY 2025-26 FY 2026-27 

Phase 3B: Block 34 and 
associated infrastructure 

FY 2026-27 FY 2027-28 

Phase 3B: Block 35 and 
associated infrastructure 

FY 2027-28 FY 2028-29 

Phase 3C F 2028-29 FY 2029-30 

d. The City and the Master Developer agree that the preceding schedule reflects the 
parties’ desired timeline for the commitment of predevelopment and gap 
funding for all elements of the phase including infrastructure, vertical affordable 
housing development, vertical mixed use development, and open spaces.  

e. The Parties will update the Phasing Plan to reflect adjustments required to 
respond to material changes of critical path items, including but not limited to, 
major public financing applications and awards schedule in the availability of 
MOHCD and other public funds.  

 
2. Developer’s Obligations to Receive Funding 

a. Developer must apply to MOHCD using the HOPE SF loan application for funds. 
b. Developer must remain in compliance with all previous loans received to date 

from the City for the Project Site. 
c. Developer must remain in compliance with the terms of the Development 

Agreement. 
d. Developer must apply, as required in executed Loan Agreements with the City, 

for other financing from such sources including but not limited to the California 
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Tax Credit Allocation Committee, California Debt Allocation Committee, 
California Department of Housing and Community Development, and HUD. 

e. Developer must comply with the terms of the MDA with the SFHA. 
f. Developer must form necessary affiliates to receive funding as recommended by 

tax counsel. 
g. All entities formed to receive a loan from the City must be compliant with City 

vendor requirements and be approved as a vendor in order to receive funding. 
h. Developer is required to submit Development Phase Applications for all Phases 

that have received predevelopment funding commitments from MOHCD within 
12 months of receiving such funding commitments. 

 
3. Loan Approval Process 

a. Developer submits HOPE SF loan application for predevelopment or gap loan to 
MOHCD Project Manager. 

b. MOHCD Project Manager reviews application and evaluates the proposed project 
using the MOHCD Underwriting Guidelines, MOHCD Commercial Space 
Guidelines, MOHCD A&E Guidelines, MOCHD HOPE SF Developer Fee Policy and 
other applicable policies as amended from time to time. 

c. Upon satisfactory compliance with MOHCD Policies, the MOHCD Project 
Manager will submit the loan evaluation to the HOPE SF Loan Committee for 
approval. 

d. The HOPE SF Loan Committee in its sole discretion will approve or reject the 
loan evaluation. 

e. The loan process is the same for Infrastructure development (including the 
preparation of market rate parcels) and Affordable Housing development. 

f. The loan process may be amended or changed from time to time.   
g. City loans are typically non-recourse, non-amortizing loans, terms and 

conditions apply. 
h. City grants may be applicable for funding parts of the project. 

 
4. City Obligations 

a. The City is not obligated to fund the funding applications. 
b. Any and all City funding commitments are contingent on the City’s and/or 

MOHCD’s annual or bi-annual budget approval process. 
c. The City intends to fund the projects to their full complete build out in 

accordance with the Phasing Plan. 
d. The City acknowledges that the Developer’s ability to perform construction of 

Infrastructure, Affordable Buildings and associated demolition of existing 
buildings and relocation of existing residents pursuant to the Phasing Plan is 
predicated on receiving funds from the City. 
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e. The City acknowledges the complexity of developing a site that is currently 
occupied and that will require the Developer to work effectively with multiple 
stakeholders, including SFHA and HUD. 

f. The City will provide ongoing updates to Developer regarding annual funding 
projections, potential and actual funding delays, and any opportunities for 
funding acceleration. If, at any time, City anticipates that funding for the Project 
may be delayed or unavailable, City will provide Developer with written notice 
thereof, and the parties shall meet and confer to discuss impacts to the Project as 
a result of funding delays, and to develop a strategy for the continued 
development of the Project. 
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EXHIBIT P 
 

MASTER INFRASTRUCTURE PLAN 
 

[attached] 
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EXHIBIT Q 
 

RESERVED 
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EXHIBIT R 
 

RESERVED 
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EXHIBIT S 
 

FORM OF ASSIGNMENT AND ASSUMPTION AGREEMENT 
 
 
RECORDING REQUESTED BY 
CLERK OF THE BOARD OF SUPERVISORS 
OF THE CITY AND COUNTY OF SAN FRANCISCO 
(Exempt from Recording Fees 
Pursuant to Government Code 
Section 27383) 
 
AND WHEN RECORDED MAIL TO: 
 
____________________________ 
Clerk of the Board of Supervisors 
City Hall, Room 244 
1 Dr. Carlton B. Goodlett Place 
San Francisco, CA 94102  
 
 

ASSIGNMENT AND ASSUMPTION AGREEMENT 
RELATIVE TO DEVELOPMENT AGREEMENT  

FOR SUNNYDALE DEVELOPMENT CO.  
 
THIS ASSIGNMENT AND ASSUMPTION AGREEMENT (hereinafter, the “Assignment”) is 
entered into this ________ day of _____________, 20___, by and between _________________, 
a ______________ (“Assignor”) and _______________, a ______________ (“Assignee”).  

RECITALS 

A. Sunnydale Development Co., LLC, a California limited liability company 
(“Developer”), and the City and County of San Francisco, a political subdivision and municipal 
corporation of the State of California (the “City”), acting by and through its Planning 
Department, the Housing Authority of the City and County of San Francisco, a public body, 
corporate and politic (“SFHA”), entered into that certain Development Agreement dated for 
reference purposes as of _________, 2016 (the “Development Agreement”), with respect to 
certain real property owned by Assignor, as such property is more particularly described in the 
Development Agreement (the “Project Site”).  The Development Agreement was recorded in 
the Official Records of the City and County of San Francisco on ______________ as Document 
No. ________________.  

[add recital to document any previous transfer of the Transferred Property, with recording 
information] 

B. The Development Agreement provides that Developer (Assignor) has the right to: 
(i) Transfer all or a portion of the Project Site, (ii) assign all of its rights, title, interest and 
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obligations under the Development Agreement to a Transferee with respect to the portions of the 
Project Site transferred to the Transferee, and (iii) upon the recordation of an approved 
Assignment and Assumption Agreement, to be released from any prospective liability or 
obligation under the Development Agreement related to the Transferred Property as set forth in 
Section 12.3 of the Development Agreement.  

C. Assignor intends to convey certain real property as more particularly identified 
and described on Exhibit A attached hereto (hereafter the “Transferred Property”) to Assignee. 
The Transferred Property is subject to the Development Agreement.  

D. Assignor desires to assign and Assignee desires to assume Assignor's right, title, 
interest, burdens and obligations under the Development Agreement with respect to and as 
related to the Transferred Property, as more particularly described below.  

 

ASSIGNMENT AND ASSUMPTION 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, Assignor and Assignee hereby agree as follows:  

1. Defined Terms.  Initially capitalized terms used herein and not otherwise defined 
shall have the meaning ascribed to them in the Development Agreement. 

2. Assignment of Development Agreement.  Assignor hereby assigns to Assignee, 
effective as of Assignor's conveyance of the Transferred Property to Assignee, all of the rights, 
title, interest, burdens and obligations of Assignor under the Development Agreement with 
respect to the Transferred Property (the “Transferred Rights”), including any Community 
Benefits and certain obligations that are tied to Buildings on the Transferred Property (the 
“Transferred Obligations”).  Assignor retains all the rights, title, interest, burdens and 
obligations under the Development Agreement with respect to all other portions of the Project 
Site owned by Assignor. 

a. The Transferred Obligations shall include only the following to the extent 
attributable to the Transferred Property: 

b. The Transferred Rights shall include the following to the extent applicable to 
the Transferred Property: 

[vested rights (if any)] 

3. Assumption of Development Agreement.  Assignee hereby assumes, effective as 
of Assignor's conveyance of the Transferred Property to Assignee, all of the rights, title, interest, 
burdens and obligations of Assignor under the Development Agreement with respect to the 
Transferred Property, including its associated Community Benefits, and agrees to observe and 
fully perform all the duties and obligations of Assignor under the Development Agreement with 
respect to the Transferred Property, and to be subject to all the terms and conditions thereof with 
respect to the Transferred Property.  The parties intend that, upon the execution of this 
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Assignment and conveyance of the Transferred Property to Assignee, Assignee shall become the 
“Developer” under the Development Agreement with respect to the Transferred Property. 

4. Reaffirmation of Indemnifications.  Assignee hereby consents to and expressly 
reaffirms any and all indemnifications of the City and SFHA set forth in the Development 
Agreement, including without limitation Section 6.13 and Section 15.20.2 of the Development 
Agreement. 

5. Assignee's Covenants.  Assignee hereby covenants and agrees that: (a) Assignee 
shall not challenge the enforceability of any provision or requirement of the Development 
Agreement, including Costa-Hawkins Act provisions and waivers as applicable; (b) Assignee 
shall not sue the City in connection with any and all disputes between Assignor and Assignee 
arising from this Assignment or the Development Agreement, including any failure to complete 
all or any part of the Project by any party; and (c) Assignee shall indemnify the City and its 
officers, agents and employees from, and if requested, shall defend them against any and all 
Losses resulting directly or indirectly from any dispute between Assignor and Assignee arising 
from this Assignment or the Development Agreement or from any failure to complete all or and 
part of the Project by any party, and for any harm resulting from the City’s refusal to issue 
further permits or approvals to a defaulting party under the terms of the Development 
Agreement.  

6. Restored Obligations.  Assignor and Assignee hereby acknowledge and expressly 
consent to the Restored Obligations requirements set forth in Section 13.1 of the Development 
Agreement. 

[Restored Obligations do not apply to Market Rate parcels; add provision regarding transfer of 
existing bonds or security, or Assignee’s provision of new bonds or security to replace the bonds 
or security provided by Developer or a predecessor transferee] 

Binding on Successors.  All of the covenants, terms and conditions set forth herein shall 
be binding upon and shall inure to the benefit of the parties hereto and their respective heirs, 
successors and assigns. 

Notices.  The notice address for Assignee under Section 15.11 of the Development 
Agreement shall be: 

To Assignee:  __________________________ 
   __________________________ 
 __________________________ 
 Attn: _____________________ 
 
 
To Assignor:  __________________________ 
   __________________________ 
 __________________________ 
 Attn: _____________________ 
 



 

32115\5841897.1  S-4 
32115\5841897.3  

With a copy to: [City Attorney’s Office, MOHCD, SFHA, Planning Department] 
 __________________________ 
 __________________________ 
 __________________________ 
 Attn:  _____________________ 

 

9. Counterparts.  This Assignment may be executed in as many counterparts as may 
be deemed necessary and convenient, and by the different parties hereto on separate 
counterparts, each of which, when so executed, shall be deemed an original, but all such 
counterparts shall constitute one and the same instrument.   

10. Governing Law.  This Assignment and the legal relations of the parties hereto 
shall be governed by and construed and enforced in accordance with the laws of the State of 
California, without regard to its principles of conflicts of law.   

IN WITNESS HEREOF, the parties hereto have executed this Assignment as of the day and year 
first above written.   

ASSIGNOR: 

[insert signature block] 

ASSIGNEE: 

[insert signature block] 
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EXHIBIT T 
 

RESERVED 
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EXHIBIT U 
 

SUBORDINATION AGREEMENT 
 

 
 
RECORDING REQUESTED BY AND 
WHEN RECORDED RETURN TO: 
 
 
 
 
 
 
 
 
 

 

 (Space above this line reserved for Recorder’s 
use only) 
 
 

 
 
 

CONSENT AND SUBORDINATION AGREEMENT 
 
 
THIS CONSENT AND SUBORDINATION AGREEMENT RESULTS IN THE LIEN OF A 
DEED OF TRUST AND RELATED DOCUMENTS ON PROPERTY BECOMING SUBJECT 
TO AND OF LOWER PRIORITY THAN THE LIEN OF SOME LATER INSTRUMENTS 
AND AGREEMENTS AS EXPRESSLY SET FORTH HEREIN. 
 
 
THIS CONSENT AND SUBORDINATION AGREEMENT, dated as of __________, 201_ (this 
“Agreement”), is by and between ________________, AS TRUSTEE,  FOR THE HOLDERS 
OF THE NOTES DESCRIBED ON EXHIBIT A (or such substitute Holders of the Notes from 
time to time) (collectively, together with its successors and assigns, the “Lender”), 
SUNNYDALE DEVELOPMENT CO., a California limited liability company (“Developer”), 
the CITY AND COUNTY OF SAN FRANCISCO, a political subdivision and municipal 
corporation of the State of California (“City”), and the HOUSING AUTHORITY OF THE CITY 
AND COUNTY OF SAN FRANCISCO, a public body, corporate and politic (“SFHA”). 
  

RECITALS 
 

 A. [DESCRIBE RELEVANT PARCEL(S), INCLUDING APPLICABLE 
PARTY/IES OWNERSHIP/LEASEHOLD INTEREST], as more particularly described in 
Exhibit A attached hereto (the “Property”). 
 
 B. Lender made a loan (the “Loan”) to Developer in the principal face amount of  
_________($_________), which is secured by a Deed of Trust dated __________, executed by 
Developer in favor of _________, as Trustee, for the benefit of Lender and recorded on 
__________, in the Official Records of San Francisco County, California (the “Official 
Records”) as Document No. ________ (the “Deed of Trust”).  The Deed of Trust, together with 
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all documents and instruments executed by Developer and delivered to Lender at its request in 
connection with the Loan, including all amendments, modifications, renewals, supplements, 
replacements, future advances and extensions of any or all of such documents, and all rights and 
privileges of Lender or its successors thereunder, are referred to collectively as the “Loan 
Documents”. 
 
 C. City, SFHA, and Developer, entered into a Development Agreement, dated as of 
_________, 201_, for reference purpose, affecting the Property (the “Development 
Agreement”).  The Development Agreement was recorded in the Official Records on 
______________ as Document No. ________________. The Parties to this Agreement 
recognize the mutual benefit of the Development Agreement to Developer, Lender and City, and 
wish to ensure that the Development Agreement will remain in effect and run with the land, 
encumbering the Property for the benefit and burden of all future owners of the Property and the 
City, that it be and remain superior to the Loan Documents, and that any action by Lender under 
the Loan Documents, including but not limited to any foreclosure, will not adversely affect or 
terminate the Development Agreement.   
 
 D. The Development Agreement is conditioned upon the consent and subordination 
as set forth in this Agreement, and the City, SFHA and Developer would not be willing to enter 
into the Development Agreement without this Agreement. 
 
 

AGREEMENT 
 
NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which 
are hereby acknowledged, the Parties agree as follows: 
 
 1. Consent.  Lender hereby consents to the Development Agreement, and all of the 
terms and conditions of the Development Agreement.  Lender shall have the benefit of all of the 
mortgagee protection provisions set forth in Article 11 [Financing; Rights of Mortgagees] and 
any other provisions benefitting a mortgagee of the Development Agreement. 
 
 2. Subordination; Reliance.  The encumbrance of the Development Agreement, as it 
may be amended from time to time pursuant to the terms of this Agreement, together with the 
encumbrance of any assignment and assumption agreement, recorded restrictions, or other 
instruments or agreements recorded against the Property pursuant to the terms of the 
Development Agreement (collectively, the “Development Agreement Documents”), are and 
shall at all times be prior and superior to the lien of the Loan Documents, and the Loan 
Documents are and shall at all times be subject and subordinate to the encumbrance of the 
Development Agreement Documents.  Lender intentionally subordinates the lien of Loan 
Documents in favor of the Development Agreement Documents, and understands that in reliance 
upon and in consideration of this Agreement, SFHA, City and Developer are entering into the 
Development Agreement and would not enter into the Development Agreement without this 
Agreement.  
 
 3. Nondisturbance.   During the term of the Development Agreement, Lender 
agrees:  (a) except as may be required by applicable law, City shall not be named or joined in any 
foreclosure, trustee’s sale or other proceeding to enforce the Loan Documents; (b) enforcement 
of the Loan Documents shall not terminate the Development Agreement, or disturb or interfere 
with City’s rights or obligations under the Development Agreement; and (c) the rights of City 
under the Development Agreement shall not be adversely affected or disturbed in any manner by 
any foreclosure, trustee’s sale or other proceeding instituted or action taken under or in 
connection with the Loan Documents, or if Lender takes possession of the Property pursuant to 
any provision of the Deed of Trust or otherwise except as expressly provided herein or in the 
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Development Agreement.  The City agrees not to interfere in any manner with the Lender’s 
exercise of its rights and remedies.  
 
 4. Assumption of Development Agreement. If during the term of the Development 
Agreement, any interest of Developer shall be transferred by reason of any foreclosure, trustee’s 
sale or other proceeding for enforcement of the Loan Documents, such successor shall, to receive 
Developer’s rights and benefits under the Development Agreement, enter into an Assignment 
and Assumption Agreement in accordance with and as required by the terms of the Development 
Agreement, provided the form of the Assignment and Assumption Agreement may be modified 
to eliminate the execution by the foreclosed-upon Developer and other changes agreed to by the 
City and such successor instead and shall include all of the same requirements and provisions in 
a written assumption agreement between the successor and City in a form approved by City 
(each, an “Assumption Agreement”).  It is the intent of the parties that the City have and 
maintain direct contractual privity with Developer, and any successor Transferee or Developer, 
under the Development Agreement, as further described in the Development Agreement.  
Accordingly, to receive rights and benefits under the Development Agreement, each successor 
Developer of some or all of the Property must enter into an Assignment and Assumption 
Agreement or an Assumption Agreement as set forth above, which is subject to the City’s 
consent in accordance with Article 13 of the Development Agreement.  If a successor Developer 
fails to enter into an Assignment and Assumption Agreement as set forth in the Development 
Agreement (or the modified Assumption Agreement as set forth above), then City shall have the 
remedies as set forth in Article 12 of the Development Agreement, provided that (i) City shall 
not have the right to terminate the Development Agreement against Lender by virtue of Lender’s 
failure to enter into an Assumption Agreement for a period of up to 18 months following 
Lender’s acquisition of the Property, recognizing that the Lender may be a short-term owner of 
the Property and will likely seek to transfer the Property to another developer within such 18 
month period, (ii) Lender shall have no right to construct improvements or receive the other 
rights or benefits afforded to Developer under the Development Agreement (other than as set 
forth in Section 11.2 of the Development Agreement) without first entering into an Assumption 
Agreement with City, and (iii) if Lender wishes to perform construction or receive other rights 
and benefits of Developer under the Development Agreement, then Lender shall enter into an 
Assumption Agreement as set forth above.       
 
 5. Lender Not Liable for Acts of Developer.  Lender, who is acting only as a lender 
to Developer, shall not be liable for, among other things, breaches by Developer under the 
Development Agreement or claims that City may have against Developer under the Development 
Agreement that occur or arise before the date that Lender acquires ownership of the Property by 
foreclosure or otherwise.   However, nothing in this Agreement is intended to or shall be deemed 
to affect (1) City’s rights and remedies against any Developer under the Development 
Agreement for any act, omission or breach of the Development Agreement by such Developer, 
or (2) City’s right, if any, to terminate the Development Agreement based upon a breach of the 
Development Agreement by any such Developer in accordance with the terms of the 
Development Agreement, subject to the cure rights and mortgagee protection provisions set forth 
in Article 11 and Article 12 of the Development Agreement.   
 
 6. Future Amendments.  City and Develoepr agree that they shall not amend Article 
11 of the Development Agreement or make any other modifications to the Development 
Agreement which materially affects the rights of the Lender under the Development Agreement 
without Lender’s prior written consent.  
 
 7. Developer Defaults.  So long as the Deed of Trust encumbers any and all of the 
Property, (1) City will send a copy of any notice of default under the Development Agreement to 
Lender, at the address of Lender specified by Section 9 below, at the same time such notice or 
statement is sent to Developer under the Development Agreement, provided the City’s failure to 
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do so shall not limit or affect any rights City has against Developer (but, in any event, Lender 
shall have not less than such time as provided in Section 11.4 of the Development Agreement to 
cure or commence a cure (as the case may be) from the date of Lender’s receipt of the default 
notice to cure or commence to cure of Developer’s default to protect Lender’s rights and 
interests in the Project Site), and (2) Lender will send a copy of any notice of default under the 
Loan Documents to City, at the address of City specified by Section 9 below, at the same time 
such notice or statement is sent to Developer under the Loan Documents, provided Lender’s 
failure to do so shall not limit or affect any rights Lender has against Developer. 
 
 8. Attorneys Fees.  In the event that any legal action or proceeding is commenced to 
interpret or enforce the terms of, or obligations arising under this Agreement, or to recover 
damages for the breach thereof, the party prevailing in any such action or proceeding shall be 
entitled to recover from the non-prevailing party all reasonable attorneys’ fees, costs, and 
expenses incurred by the prevailing party.  For purposes of this Agreement, reasonable fees of 
attorneys of City’s Office of the City Attorney or Lender’s in-house counsel shall be based on 
the fees regularly charged by private attorneys with the equivalent number of years of experience 
in the subject matter area of the law for which the services were rendered who practice in the 
City of San Francisco in law firms with approximately the same number of attorneys as 
employed by the Office of the City Attorney. 
 
 9. Notices.  Any notice or communication required or authorized by this Agreement 
shall be in writing and may be delivered personally or by registered mail, return receipt requested 
or overnight carrier.  Notice, whether given by personal delivery, registered mail, or overnight 
carrier, shall be deemed to have been given and received upon the actual receipt by any of the 
addressees designated below as the person to whom notices are to be sent.  Any Party to this 
Agreement may at any time, upon written notice to the other Parties, designate any other person 
or address in substitution of the person and address to which such notice or communication shall 
be given.  Such notices or communications shall be given at their addresses set forth below: 

To Lender: 
 

 

with a copy to: 
 

 

To City: 

John Rahaim 
Director of Planning 
San Francisco Planning Department 
1650 Mission Street, Suite 400 
San Francisco, California  94102 
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with a copy to: 

Dennis J. Herrera, Esq. 
City Attorney 
City Hall, Room 234 
1 Dr. Carlton B. Goodlett Place 
San Francisco, California  94102 

To Developer: 

 
Sunnydale Development Co., LLC 
c/o Mercy Housing CA 
1360 Mission Street, Suite 300 
San Francisco, CA  94103 
Attn: Doug Shoemaker 
 
with a copy to: 
 
Sunnydale Development Co., LLC 
c/o Related Companies of CA 
44 Montgomery Street, Suite 1300 
San Francisco, CA  94104 
Attn: Robin Zimbler 
 
with a copy to: 
 
Farella Braun + Martell LLP 
235 Montgomery Street, 17th Floor 
San Francisco, CA  94104 
Attn: Charles J. Higley 
 
To SFHA: 

Housing Authority of the City and County of San Francisco 
1815 Egbert Avenue  
San Francisco, California 94124 
Attn: Acting Executive Director 

with a copy to: 

Goldfarb & Lipman LLP 
1300 Clay Street, 11th Floor 
Oakland, California 94612 
Attn: Dianne Jackson McLean 
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 10. Choice of Law.  This Agreement shall be governed by and construed in 
accordance with the laws of the state of California and the Charter of the City and County of San 
Francisco. 
 
 11. Modifications.  This Agreement may not be modified orally or in any manner 
other than by an agreement in writing signed by the parties hereto or their respective successors 
in interest.  This Agreement shall inure to the benefit of and be binding upon the parties hereto 
and their respective successors and assigns. 
 
 12. Counterparts.  This Agreement may be executed in any number of counterparts, 
each of which when so executed and delivered shall be deemed to be an original and all of which 
counterparts taken together shall constitute but one and the same instrument.  Signature and 
acknowledgment pages may be detached from the counterparts and attached to a single copy of 
this Agreement to form one document, which may be recorded. 
 
 13. Successors, Assigns.  This Agreement shall inure to and bind respective 
successors and assigns of the Parties hereto.  
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 IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first written 
above. 
 

CITY: 
 
CITY AND COUNTY OF SAN FRANCISCO,  
a municipal corporation 
 
 
By:   
 John Rahaim 
 Director of Planning 

 
By:   
 Olson Lee, Director, Mayor’s Office and 
         Housing and Community Development 
 

Approved as to form: 
 
DENNIS J. HERRERA, City Attorney 
 
 
 
By:   
 Heidi J. Gewertz, Deputy City Attorney 

Approved and Agreed:  
 
SFHA: 
 
HOUSING AUTHORITY OF THE CITY AND 
COUNTY OF SAN FRANCISCO, a public body, 
corporate and politic 
 
By:   
 Barbara T. Smith, Acting Executive 
         Director   
 

 

    
    Approved as to Form and Legality: 
  
    ______________________________ 
    Dianne Jackson McLean, Goldfarb &  
    Lipman LLP, Special Counsel to SFHA   
 

 

DEVELOPER: 
 
SUNNYDALE DEVELOPMENT CO., 
a California limited liability company 
 
By:   MERCY HOUSING CALIFORNIA,  
         a California nonprofit public benefit 
         corporation 
Its:    Member 
          
By:__________________________________ 
Name:  _______________________________ 
Title:  ________________________________ 
 

  LENDER:  
 
  [_____________________________] 
 
  By:__________________________________ 
  Name:  _______________________________ 
  Title:  ________________________________ 

   
 

 
[INSERT APPLICABLE NOTARY PAGES]                                      
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EXHIBIT V 
 

SAMPLE OF CITY ACCEPTANCE ORDINANCE FOR DEDICATED 
INFRASTRUCTURE IMPROVEMENTS 

 
[attached] 
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[Street Acceptance for ________, and Public Access Easement for _________] 
 

Ordinance accepting an irrevocable offer for a public access easement on 

_____________ and accepting an easement for these purposes; accepting an 

irrevocable offer for improvements and real property related to _____________ 

and accepting a grant deed for these purposes; conditionally accepting an 

irrevocable offer for sidewalk improvements for ____________; declaring such 

areas to be open public right-of-way and dedicating them for right-of-way and 

roadway purposes; accepting maintenance and liability for these areas subject to 

certain limitations; establishing public right-of-way width and sidewalk width for 

__________ and __________; approving an interdepartmental transfer of property 

for a portion of _________ and for a portion of ______________; approving and 

making findings, including environmental findings and general plan and priority 

policy findings; and authorizing official acts in connection with this Ordinance. 

 
 
 NOTE: Additions are single-underline italics Times New Roman; 
 deletions are strike-through italics Times New Roman. 
 Board amendment additions are double-underlined; 
 Board amendment deletions are strikethrough normal. 
 

Be it ordained by the People of the City and County of San Francisco: 

Section 1.  Findings. 

(a) On ______________, 2013, __________  made an irrevocable offer of 

improvements and real property for right-of-way purposes at __________ ("_______ 

Offer"), which includes the form of grant deed for the transfer of such street 

improvements and real property (“Grant Deed”).  On ______________, 20__, _______ 

also made an irrevocable offer of a public access easement over its property for the 

________ (“_______ Offer”), which includes the form of public sidewalk easement 
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agreement for such easement (“Sidewalk Easement Agreement”).   Copies of said 

Offers are on file with the Clerk of the Board of Supervisors in File No. _____________ 

and are incorporated herein by reference. 

(b) In connection with the ________ Offer, the Department of Public Works 

(“DPW”) has prepared a A-17 _____ public right-of-way map and a sidewalk width 

change map Q-20-_____, and DPW Order No. _____________, dated _____________, 

2016.  The Director of DPW determined and City Engineer certified that the 

improvements have been constructed in accordance with all City codes, regulations, 

and standards, and that they are ready for their intended use.  Consequently, the 

Director of DPW recommends that the Board: 1) accept the _______ Offer, including 

the Grant Deed; 2) declare this area as open public right-of-way;  3) dedicate this area 

for right-of-way and roadway purposes; and 4) accept maintenance and liability 

responsibility for the improvements, subject to certain limitations.   The DPW Order also 

addresses other related elements of public infrastructure in this area as further 

described in Subsections (c) and (d) below.  Copies of the DPW Order, public right-of-

way map, and the   sidewalk width change map are on file with the Clerk of the 

Board of Supervisors File No. _____________ and are incorporated herein by 

reference. 

 (c)  The actions contemplated in this Ordinance were addressed in the 

Environmental Impact Report for ______________ (State Clearinghouse No. 

__________) (“EIR”), which was affirmed by the Board of Supervisors in its actions 

related to _______________ in Ordinance Numbers   , copies of which are on 

file with the Clerk of the Board of Supervisors File Nos.  , respectively, and 

are incorporated herein by reference.  As part of the Board of Supervisors action on the 

____________, it adopted, in Ordinance No. _____, environmental findings and a 

mitigation monitoring and reporting program as required by the California Environmental 
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Quality Act (Public Resources Code Section 21000 et seq.).  These findings, which 

include a rejection of alternatives and a statement of overriding benefits, and the 

mitigation program are on file with the Clerk of the Board of Supervisors in File No. 

_______ and are incorporated herein by reference.  

 (d)  The Board of Supervisors has reviewed and considered the EIR, the 

environmental findings, and all other environmental documents on file with the Clerk 

and referred to above.   

Based on this review, the Board of Supervisors finds that no substantial changes have 

occurred in relation to the actions proposed for approval under this Ordinance (the 

“Project”) that will require revisions in the EIR due to the involvement of new significant 

environmental effects or a substantial increase in the severity of previously identified 

significant effects.  The Board of Supervisors also finds that no substantial changes 

have occurred with respect to the circumstances under which the Project is undertaken 

which will require major revisions to the EIR due to the involvement of new 

environmental effects or a substantial increase in the severity of effects identified in the 

EIR and no new information of substantial importance to the actions as proposed for 

approval in the Ordinance has become available which indicates that (1) the Project will 

have significant effects not discussed in the EIR, (2) significant environmental effects 

will be substantially more severe, (3) mitigation measure or alternatives found not 

feasible which would reduce one or more significant effects have become feasible or (4) 

mitigation measures or alternatives which are considerably different from those in the 

EIR would substantially reduce one or more significant effects on the environment.   

Section 2.  Adoptions and Approvals.  

 (a)  The Board of Supervisors has reviewed and approves DPW Order No. 

_____________, dated ________________, 20__, which includes the City Engineer’s 

certification and Director’s recommendation concerning the acceptance of the Offers 
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dated  ________________, 20__; acceptance of the ___________ public access 

easement and improvements and real property for the _______ public right-of-way for 

roadway purposes and for City maintenance and liability responsibilities; and other 

related actions. 

 (b)   On ____________________, the Planning Commission in Motion No. 

___________, found that the _______ development project on ________ and related 

infrastructure, including ____________, were, on balance, consistent with the General 

Plan and the eight priority policies on Planning Code Section 101.1.   Said Motion and 

Resolution are on file with the Clerk with the Clerk of the Board of Supervisors in File 

Nos.  _____________ and ______, respectively, and are incorporated herein by 

reference.  For purposes of the actions contemplated in this Ordinance, the Board 

adopts the Planning Commission findings as its own for the reasons set forth in the 

Commission Resolutions.    

 Section 3. Acceptance of Improvements and Real Property and Assumption 

of Maintenance Responsibilities for ________, Including Establishment of Grade 

and Street Width; Acceptance of ____________ Public Access Easement. 

 (a)  The Board of Supervisors accepts the ___________ Offer for improvements 

and real property for right-of-way and roadway purposes, including the acceptance of 

the Grant Deed.  The Board of Supervisors also accepts the __________ Offer for a 

public access easement, including the Sidewalk Easement Agreement.  The Board of 

Supervisors hereby delegates authority to the Director of Property to accept the Grant 

Deed for a portion of _________ and to execute the Sidewalk Easement Agreement, 

and to enter into any amendments or modifications to the Sidewalk Easement 

Agreement (including without limitation, the exhibits) that the Director of Property 

determines, in consultation with the City Attorney and the Director of DPW, are in the 

best interest of the City, do not materially increase the obligations or liabilities of the 
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City, are necessary or advisable to effectuate the purposes of the Sidewalk Easement 

Agreement or this Ordinance, and are in compliance with all applicable laws, including 

City's Charter. 

 (b)  Pursuant to California Streets and Highways Code Section 1806 and San 

Francisco Administrative Code Sections 1.51 et seq., the Board of Supervisors hereby 

dedicates the improvements described in the _______Offer to public use; names this 

public right-of-way “__________”; designates such improvements for right-of-way and 

roadway purposes; and accepts such improvements for City maintenance and liability 

purposes, subject to the conditions listed in subsection (d). 

 (c)  Notwithstanding California Streets and Highways Code Sections 8000 et seq. 

and San Francisco Administrative Code Sections 1.51 et seq., the Board of Supervisors 

hereby establishes the street grade for ________ as shown on map A-17-__________.  

The Board also approves said map for purposes of establishing the width of the 

_______ public right-of-way. 

 (d)  The __________ improvements accepted by the Board pursuant to 

Subsections (a) - (b) are subject to the following: (1) the portions of _________ being 

accepted for right-of-way and roadway purposes are constructed from back of sidewalk 

to back of sidewalk, unless specified otherwise, (2) acceptance of the improvements for 

City maintenance and liability purposes is from back of curb to back of curb, unless 

specified otherwise, (3) encroachments that are permitted, not permitted, or both are 

excluded from acceptance, and (4) the acceptance of the street does not obviate, 

amend, alter, or in any way affect existing maintenance agreements between the City 

and parties to such agreements.   

 Section 4. Establishing Sidewalk Width Change on a Portion of _________ 

and a Portion of _________. 



FILE NO. ORDINANCE NO. 
 

32115\5841897.1  V-6 
32115\5841897.3  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 (a)  ________ Sidewalk. In accordance with DPW’s Order No. __________, 

Board of Supervisors Ordinance No.  , entitled “Regulating the Width of Sidewalks,” 

a copy of which is in the Clerk of the Board of Supervisors Book of General Ordinances, 

in effect May 11, 1910, is hereby amended by adding thereto a new section to read as 

follows: 

 Section 16XX . The official sidewalk width on _________ shall be as shown on 

Department of Public Works drawing Q-20-             , a copy of which is on file with the Clerk of 

the Board of Supervisors in File No.___________. 

 (b)  (1)  Future _________ Sidewalk.  In accordance with DPW’s Order No. 

__________, Board of Supervisors Ordinance No. 1061, entitled “Regulating the Width 

of Sidewalks,” a copy of which is in the Clerk of the Board of Supervisors Book of 

General Ordinances, in effect May 11, 1910, is hereby amended by adding thereto a 

new section to read as follows: 

 Section 16XX . The official sidewalk width on ___________ shall be as shown on 

Department of Public Works drawing Q-20-             , a copy of which is on file with the Clerk of 

the Board of Supervisors in File No.___________. 

 (2)  Because the Developer will construct the ___________ Sidewalk as part of 

its development of the Project, the Board of Supervisors hereby delegates to the 

Director of DPW the authority to accept an offer for the improvements when the Future 

__________ Sidewalk is constructed in accordance with DPW Order No. 

______________, a copy of which is on file with the Clerk of the Board of Supervisors 

File No. _____________ and is incorporated herein by reference, and all City codes, 

regulations, and standards, and is ready for its intended purposes as certified by the 

City Engineer.  In accordance with ____, the Housing Developer will be responsible to 

maintain the subject sidewalk in accordance with the requirements of the Public Works 

Code. 
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 Section 5.  Interdepartmental Transfer of Property for a Portion of 

 . 

 Notwithstanding the provisions of Administrative Code Chapter 23, the Board of 

Supervisors hereby authorizes the interdepartmental transfer of property from  

 to DPW for a portion of the new _____   right-of-way and, at the time the 

Director of DPW accepts an offer for the sidewalk improvements, for a sidewalk on the 

Future ______ Sidewalk. 

 Section 6.  Authorization for Implementation. 

 All actions heretofore taken by the officers of the City with respect to such 

Ordinance are hereby approved, confirmed and ratified, and the Mayor, Clerk of the 

Board, Director of Property and Director of Public Works are hereby authorized and 

directed to take any and all actions which they or the City Attorney may deem 

necessary or advisable in order to effectuate the purpose and intent of this Ordinance, 

including, but not limited to, recordation of the Grant Deed and Sidewalk Easement 

Agreement and inclusion of this Ordinance and the accompanying  Q-20 and A-17 

Maps in the Official Records of the City and County of San Francisco for the width of 

public right-of-way and sidewalks. 

 Section 7.  Effective Date.  This Ordinance shall become effective 30 days after 

enactment.  Enactment occurs when the Mayor signs the Ordinance, the Mayor returns 

the Ordinance unsigned or does not sign the Ordinance within ten days of receiving it, 

or the Board of Supervisors overrides the Mayor’s veto of the Ordinance.   

 
 
 
APPROVED AS TO FORM: 
DENNIS J. HERRERA, City Attorney 
 
 
By:   
 John D. Malamut 
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 Deputy City Attorney 
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EXHIBIT W 
 

MAINTENANCE AND OPERATIONS OF  
PUBLIC POWER 

 
 

This Exhibit W outlines terms agreed upon by the Developer, the San Francisco Public 
Utilities Commission (SFPUC) and other parties as described below regarding the provision 
of public power for the Project. 

 

Development Matrix of Roles and Responsibilities for Power Utilities 

Table 1 outlines the roles and responsibilities of the San Francisco Housing Authority 
(SFHA), the San Francisco Public Utilities Commission (SFPUC), and the Developer 
regarding the existing power services at the Sunnydale/Velasco Project Site and the new 
power facilities and services for the Sunnydale HOPE SF Project, as defined in this 
Agreement. SFHA owns the existing power facilities at the Sunnydale/Velasco Public 
Housing site and contracts with SFPUC for maintenance and operation of those existing 
facilities. SFPUC will be the power provider for the Sunnydale HOPE SF Project, which shall 
be developed and constructed by the Developer. This Table 1 may be modified in the future 
if SFHA, the Developer, and SFPUC agree to modifications. 

 

Table 1. 

Role SF Housing 
Authority 

Developer SFPUC 

1. Own existing power 
facilities within 
Sunnydale-Velasco 
HOPE SF site 

SFHA owns  SFPUC owns new 
power facilities 
once they are 
dedicated to the 
City 

2. Maintain existing 
power facilities in 
the Project Site 
areas that are  not 
under construction 

  SFPUC maintains 
under maintenance 
contract with SFHA 

 

3. Temporary power 
facilities for 

 Developer to design, pay for 
and construct temporary 
power facilities that are on 
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Role SF Housing 
Authority 

Developer SFPUC 

construction site and required for 
construction 

4. New power 
facilities and 
services:  

   

a. New facilities 
and services 
required to 
connect PG&E 
circuit to main 
switch 

  SFPUC plans, pays 
for and constructs 
distribution 
connection between 
the PG&E circuit 
and the main switch 
including trenching, 
backfill, conduit, 
boxes, switches, 
conductors or other 
costs identified by 
PG&E in System 
Impact Study and 
Facilities 
Agreements. 

b. Main switch to 
serve new 
development  

 Developer shall provide the 
necessary location and any 
required easement to install 
main interconnection 
switchgear in accordance 
with SFPUC’s design and 
specifications. If switchgear 
is to be located in a public 
right-of-way, Developer is 
responsible for obtaining 
City approval and any 
required permits or 
agreements for use of the 
right-of-way. 

If switchgear is to be located 

SFPUC is 
responsible for 
engineering, 
permitting, 
installation and 
construction of 
main 
interconnection 
switchgear. 

If switchgear is to 
be located in a 
public right-of-way, 
SFPUC will 
collaborate with 
Developer, as 
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Role SF Housing 
Authority 

Developer SFPUC 

in a room in a building, the 
room shall be constructed, 
owned, and maintained by 
Developer and shall meet 
SFPUC’s specifications for 
such things as access, 
ventilation, drainage, 
grounding system, etc. 
Developer shall provide the 
necessary easement for 
SFPUC to access, install, 
operate and maintain 
electric equipment.   

needed, on the 
design of the 
switchgear location 
and in 
conversations with 
DPW or other City 
agencies about 
permit, 
construction, and 
access.  

c. Joint Trench (In 
Franchise Area) 

 In accordance with SFPUC 
design, specifications and 
requirements, Developer is 
responsible for all necessary 
trenching, backfilling and 
other digging as required 
throughout the property and 
shall furnish and install all 
substructures and conduit. 
See 4f and 4g for cost 
responsibility. 

SFPUC (as well as 
other utilities 
occupying the joint 
trench) reimburse 
Developer for its 
applicable share of 
the joint trench 
costs. See 4f and 4g 
for cost 
responsibility. 

d. Installation of 
Distribution 
Line Extension 

 Developer may elect to 
install any portion of the 
new 

Distribution Line Extension 
normally installed by SFPUC, 
in accordance with SFPUC’s 
design and specifications. 
See 4f and 4g for cost 
responsibility. 

SFPUC is 
responsible for 
furnishing and 
installing 

cabling, switches, 
transformers, and 
other distribution 
facilities required to 
complete the 
Distribution Line 
Extension. See 4f 
and 4g for cost 
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Role SF Housing 
Authority 

Developer SFPUC 

responsibility. 

e. Installation of 
the Service 
Extensions to 
each building or 
open space 
parcel 

 

 In accordance with SFPUC's 
design, specifications and 
requirements, Developer is 
responsible to: provide a 
clear route, perform all 
necessary trenching, 
excavation and backfilling, 
and furnish and install all 
conduits and substructures 
necessary to extend service 
to Developer’s Premises.  
Developer shall provide 
space on Developer's 
Premises at a location 
approved by SFPUC for its 
installation of a standard 
transformer and any 
necessary equipment.   
Developer may elect to 
install any portion of the 
Service Extension normally 
installed by SFPUC, in 
accordance with SFPUC’s 
design and specifications.  
Applicable refundable costs 
will be reimbursed by 
SFPUC. See 4f and 4g for cost 
responsibility. 

SFPUC is 
responsible to 
install service 
conductors to 
supply permanent 
service from the 
Distribution Line 
source to the 
Service Delivery 
Point.  SFPUC is 
responsible to 
install all 
transformers 
including any 
switches, 
capacitors, 
electrical protective 
equipment, etc., 
necessary to supply 
permanent service. 
SFPUC will be 
responsible for all 
necessary metering 
equipment. See 4f 
and 4g for cost 
responsibility. 

f. Cost 
Responsibility: 
Refundable 
Costs  

 A portion of SFPUC's 
Distribution Line Extension 
and Service Extension Costs 
shall be considered 
Refundable to the Developer 
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Role SF Housing 
Authority 

Developer SFPUC 

provided there are sufficient 
Allowances.  More 
specifically, refundable costs 
include substructures 
installed in the Franchise 
Area and all cabling, 
switches, transformers 

g. Allowances   SFPUC shall grant 
Allowances from 
permanent, 
bonafide loads to be 
served.  The 
Allowance for 
permanent 
Residential Service 
shall be the amount 
established by 
SFPUC at the time,  
based on a revenue-
supported 
methodology, 
taking into account 
SFPUC billing rates, 
so that overall line 
extension costs are 
competitive with 
what PG&Es line 
extension costs 
would have been. 

h. Service to 
Parcel Q 

  To be determined. 
SFPUC will provide 
a cost proposal and 
schedule to 
Developer.  

5. Relocation or 
demolition of 

Coordinate 
with 

Developer is responsible for 
developing and 

SFPUC shall be 
responsible to 
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Role SF Housing 
Authority 

Developer SFPUC 

existing power 
facilities in Project 
Site as required for 
the new 
development  

Developer 
and SFPUC 
as needed 

implementing plans to 
relocate and/or demolish 
existing power facilities, and 
to maintain existing power 
service to Sunnydale while 
new infrastructure is 
constructed.  Developer 
generally responsible for 
costs and delays associated 
with relocation and 
demolition, including 
interruption of service and 
for notification of tenants (if 
SFHA permission is granted) 
of any interruption of 
service.  Developer to 
contract with SFPUC for 
demolition and/or 
relocation/configuration of 
power distribution facilities 

ensure that the 
transition from 
existing conditions 
to temporary 
distribution is 
correctly made. 
Coordinate with 
SFHA and 
Developer as 
needed, under 
contract to 
Developer, to 
demolish power 
facilities as 
required to 
accommodate new 
development per 
City-approved 
plans, reconfigure 
and/or relocate 
existing power 
facilities, and 
ensure continued 
service to existing 
buildings.  
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	AGREEMENT
	1. INCORPORATION OF PREAMBLE, RECITALS AND EXHIBITS
	2. DEFINITIONS
	3. EFFECTIVE DATE; TERM
	3.1 Effective Date.  This Agreement shall take effect upon the later of (i) the full execution and delivery of this Agreement by the Parties and (ii) the date the Enacting Ordinance is effective and operative (“Effective Date”).
	3.2 Term.  The term of this Agreement shall commence upon the Effective Date and shall continue in full force and effect for twenty-five (25) years thereafter unless extended or earlier terminated as provided herein (“Term”); provided, however, that t...

	4. DEVELOPMENT OF PROJECT SITE
	4.1 Development Rights.  Developer and its Transferees shall have the vested right to develop the Project Site in accordance with and subject to the provisions of this Agreement, the Approvals, and any Implementing Approvals, and the City shall proces...
	4.2 Project Phasing.  The Developer shall develop the Project Site in Phases, consistent with the Phasing Plan attached as Exhibit J, including the procedural review and approval requirements described in Exhibit K.
	4.3 Affordable Parcels.  Subject to the Phasing Plan approved as described in Section 4.2 above, Developer shall develop the Affordable Parcels in accordance with the Approvals, any Implementing Approvals, and the Affordable Housing Plan attached to t...
	4.4 Market Rate Parcels.
	4.4.1 Subject to the Phasing Plan approved as described in Section 4.2 above, Developer shall prepare the Market Rate Parcels (i.e., rough grading and supporting infrastructure) for development (i.e., development “pads”) in accordance with the Approva...
	4.4.2 Pursuant to the terms of the MDA, Developer will prepare requests for proposals (“RFPs”) and manage a selection process to identify third-party developers for purchase of the fee simple interest in the Market Rate Parcels and development of vert...

	4.5 Public Infrastructure Improvements.  Subject to the Phasing Plan approved as described in Section 4.2 above, Developer shall develop the public infrastructure supporting the Project Site in accordance with the Approvals, any Implementing Approvals...
	4.6 Community Improvements.  Subject to the Phasing Plan approved as described in Section 4.2 above, Developer shall develop the Community Improvements in substantial accordance with the Approvals, any Implementing Approvals, and the List of Public In...
	4.7 Transportation Demand Management Plan.  Developer shall implement the Transportation Demand Management measures in substantial accordance with the Transportation Demand Management Plan attached to this Agreement as Exhibit M.
	4.8 Public Power.  Electric service for the project will be supplied by the City through the SFPUC. Such service will be provided by the City according to the SFPUC’s Rules and Regulations Governing Electric Service. The roles and responsibilities for...
	4.9 No Additional CEQA Review Required; Reliance on FEIR/EIS for Future Discretionary Approvals.  The Parties acknowledge that the FEIR/EIS prepared for the Project complies with CEQA.  The Parties further acknowledge that: (a) the FEIR/EIS contains a...
	4.9.1 Compliance with CEQA Mitigation Measures.  Developer shall comply with all Mitigation Measures imposed as applicable to each Project component, except for any Mitigation Measures that are expressly identified as the responsibility of a different...

	4.10 Costa-Hawkins Rental Housing Act.
	4.10.1 Non-Applicability of Costa-Hawkins Act.  Chapter 4.3 of the California Government Code directs public agencies to grant concessions and incentives to private developers for the production of housing for lower income households.  The Costa-Hawki...
	4.10.2 General Waiver.  Developer, on behalf of itself and all of its successors and assigns of all or any portion of the Project Site or this Agreement, agrees not to challenge and expressly waives, now and forever, any and all rights to challenge th...
	4.10.3 Inclusion in All Assignment and Assumption Agreements and Recorded Restrictions.  Developer shall include the provisions of this Section 4.10 in any and all assignment and assumption agreements, and any and all recorded restrictions, for any po...


	5. COMMUNITY BENEFITS
	6. OBLIGATIONS OF DEVELOPER
	6.1 Development of the Project Site. Through this Agreement Developer has agreed to meet all of the obligations contained herein and specifically to carry out the obligations for the development of the Project Site contained in Article 4 above and as ...
	6.2 Development by Transferees.  Notwithstanding Section 6.1 above, the parties acknowledge and agree that Developer intends to assign its rights and obligations under this Agreement with respect to various portions of the Project to different entitie...
	6.3 Completion of Project.  Upon commencement of a Phase, Developer shall diligently prosecute to completion all construction on the applicable portion of the Project Site in accordance with the Approvals, any Implementing Approvals,  and the approved...
	6.4 Project Costs. Except as otherwise expressly set forth in this Agreement, Developer shall pay for all costs relating to the Project consistent with the terms of this Agreement.
	6.5 Contracting for Community Improvements and Public Infrastructure Improvements.  In connection with the construction of the Community Improvements and Public Infrastructure Improvements, Developer shall, as applicable to each Phase, engage one or m...
	6.6 Workforce Agreement MOU.  The Parties agree that the Workforce Agreement MOU shall apply to all work performed under this Agreement.
	6.7 Cooperation by Developer.
	6.7.1 Developer shall, in a timely manner, provide the City and each City Agency with all documents, applications, plans and other information reasonably necessary for the City to comply with its obligations under this Agreement.
	6.7.2 Developer shall, in a timely manner, comply with all reasonable requests by the Planning Director and each City Agency for production of documents or other information evidencing compliance with this Agreement.

	6.8 Nondiscrimination.  In the performance of this Agreement, Developer agrees not to discriminate against any employee, City employee working with Developer’s contractor or subcontractor, applicant for employment with such contractor or subcontractor...
	6.9 Prevailing Wages.  Developer agrees that all persons performing labor in the construction of Public Infrastructure Improvements as defined in the Administrative Code, or otherwise as required by California law, on the Project Site shall be paid no...
	6.10 City Cost Recovery.
	6.10.1 Developer shall timely pay to the City all Impact Fees and Exactions applicable to the Project or the Project Site as set forth in Section 7.4.
	6.10.2 Developer shall timely pay to the City all Processing Fees applicable to the processing or review of applications for the Approvals and Implementing Approvals as set forth in Section 7.4.
	6.10.3 All City Costs incurred in connection with processing and issuing any Implementing Approvals or administering this Agreement (except for the costs that are covered by Processing Fees) shall be the responsibility of MOHCD to pay.
	6.10.4 MOHCD shall make payments within sixty (60) days following receipt of a written invoice from OEWD per the process outlined below.
	6.10.5 OEWD shall provide MOHCD on a quarterly basis (or such alternative period as agreed to by the City Agencies) a reasonably detailed statement showing costs incurred by OEWD, and the City Agencies, including the hourly rates for each City staff m...
	6.10.6 If MOHCD in good faith disputes any portion of an invoice, then within sixty (60) days following receipt of the invoice MOHCD shall provide notice of the amount disputed and the reason for the dispute, and the City Agencies shall use good faith...
	6.10.7 Notwithstanding the foregoing, MOHCD may elect to negotiate and enter into memoranda of understanding with some or all of the affected City Agencies to specify billing rates, annual budgets, and/or unique repayment terms to be applied to this P...

	6.11 Nexus/Reasonable Relationship Waiver.  Developer consents to, and waives any rights it may have now or in the future, to challenge with respect to the Project or the Approvals, the legal validity of, the conditions, requirements, policies, or pro...
	6.12 Taxes.  Nothing in this Agreement limits the City’s ability to impose new or increased taxes or special assessments, or any equivalent or substitute tax or assessment, provided (i) the City shall not institute on its own initiative proceedings fo...
	6.13 Indemnification
	6.13.1 Indemnification of City.  Developer shall Indemnify the City and its officers, agents and employees from and, if requested, shall defend them against any and all loss, cost, damage, injury, liability, and claims (“Losses”) to the extent arising...


	7. VESTING AND CITY OBLIGATIONS
	7.1 Vested Rights.  By the Approvals the City has made a policy decision that the Project, as described in and as may be modified in accordance with the Approvals, is in the best interests of the City and promotes the public health, safety and welfare...
	7.2 Existing Standards.  The City shall process, consider, and review all Implementing Approvals in accordance with (i) the Approvals, (ii) the San Francisco General Plan, the Municipal Code (including the Subdivision Code) and all other applicable Ci...
	7.3 Future Changes to Existing Standards.  All future changes to Existing Standards and any other Laws, plans or policies adopted by the City or adopted by voter initiative after the Effective Date (“Future Changes to Existing Standards”) shall apply ...
	7.3.1 Future Changes to Existing Standards shall be deemed to conflict with this Agreement and the Approvals if they:
	(a) limit or reduce the density or intensity of the Project, or any part thereof, or otherwise require any reduction in the square footage or number of proposed Buildings or change the location of proposed Buildings or change or reduce other improveme...
	(b) limit or reduce the height or bulk of the Project, or any part thereof, or otherwise require any reduction in the height or bulk of individual proposed Buildings or other improvements that are part of the Project from that permitted under this Agr...
	(c) limit, reduce or change the location of vehicular access or parking, or any limit, reduction or change in the location, quantity or quality of non-motorized and transit facilities (e.g., sidewalk widths, vehicle turning radii, etc.) from that perm...
	(d) limit any land uses for the Project from that permitted under this Agreement, the Existing Standards, the Approvals or the Existing Uses;
	(e) change or limit the Approvals or Existing Uses;
	(f) materially limit or control the rate, timing, phasing, or sequencing of the approval, development, or construction of all or any part of the Project in any manner, including the demolition of existing Buildings at the Project Site, except for limi...
	(g) require the issuance of permits or approvals by the City other than those required under the Existing Standards;
	(h) limit or control the availability of public utilities, services or facilities or any privileges or rights to public utilities, services, or facilities for the Project as contemplated by the Approvals;
	(i) materially and adversely limit the processing or procuring of applications and approvals of Implementing Approvals that are consistent with Approvals; or,
	(j) impose or increase any Impact Fees and Exactions beyond those set forth in Exhibit H, as they apply to the Project (other than the built in escalators based on CPI which may be included in any Impact Fees and Exactions applied to the Project).

	7.3.2 Developer may elect to have a Future Change to Existing Standards that conflicts with this Agreement and the Approvals applied to the Project or the Project Site by giving the City notice of its election to have a Future Change to Existing Stand...
	7.3.4 The Parties acknowledge that, for certain parts of the Project, Developer must submit a variety of applications for Implementing Approvals before Commencement of Construction.  Developer shall be responsible for obtaining all Implementing Approv...
	7.3.5 Developer shall have the right, from time to time and at any time, to file subdivision map applications (including phased final map applications and development-specific condominium map or plan applications) with respect to some or all of the Pr...
	7.3.6 Without limiting the generality of this Section 7.3, the Project shall not be subject to any pending or future requirements relating to greywater or recycled water.

	7.4 Fees and Exactions.
	7.4.1 Generally.  The Project shall only be subject to the Processing Fees and Impact Fees and Exactions as set forth in this Section 7.4, and the City shall not impose any new Processing Fees or Impact Fees and Exactions on the development of the Pro...
	7.4.2 Impact Fees and Exactions.  Developer shall pay Impact Fees in accordance with the schedule of Impact Fees and Exactions attached to this Agreement as Exhibit H.
	7.4.3 Processing Fees.  The Project shall be subject to all City Processing Fees as set forth in Exhibit H to this Agreement.
	7.4.4 Limitation on City’s Future Discretion.  The City in granting the Approvals and vesting the Developer’s rights to develop the Project through this Agreement is limiting its future discretion with respect to the Project and Implementing Approvals...

	7.5 Changes in Federal or State Laws.
	7.5.1 City’s Exceptions. Notwithstanding any provision in this Agreement to the contrary, each City Agency having jurisdiction over the Project shall exercise its discretion under this Agreement in a manner that is consistent with the public health an...
	7.5.2 Changes in Federal or State Laws.  If Federal or State Laws issued, enacted, promulgated, adopted, passed, approved, made, implemented, amended, or interpreted after the Effective Date have gone into effect and (i) preclude or prevent compliance...
	7.5.3 Changes to Development Agreement Statute.  This Agreement has been entered into in reliance upon the provisions of the Development Agreement Statute.  No amendment of or addition to the Development Agreement Statute which would affect the interp...
	7.5.4 Termination of Agreement. If any of the modifications, amendments or additions described in Section 7.3.3 or this Section 7.5 or any changes in Federal or State Laws described above would materially and adversely affect the construction, develop...

	7.6 No Action to Impede Approvals.  Except and only as required under Section 7.6, the City shall take no action under this Agreement nor impose any condition on the Project that would conflict with this Agreement or the Approvals.  An action taken or...
	7.7 Priority Processing for Implementing Approvals.  City acknowledges and agrees that the Project is a critical City initiative.  Accordingly, all City Agencies tasked with managing or reviewing various elements of the Implementing Approvals or other...
	7.8 Criteria for Approving Implementing Approvals.  The City shall not disapprove applications for Implementing Approval based upon any item or element that is consistent with this Agreement and the Approvals, and shall consider all such applications ...
	7.9 Estoppel Certificates.  Developer may, at any time, and from time to time, deliver notice to the Planning Director requesting that the Planning Director certify to Developer, a potential Transferee, or a potential lender to Developer, in writing t...
	7.10 Existing, Continuing Uses and Interim Uses.  The Parties acknowledge that the Existing Uses are lawfully authorized uses and may continue, as such uses may be modified by the Project, provided that any modification thereof that is not a component...

	8. MUTUAL OBLIGATIONS
	8.1 Revocation or Termination.  Upon any early revocation or termination of this Agreement (as to all or any part of the Project Site), the Parties agree to execute a written statement acknowledging such revocation or termination, signed by the approp...
	8.2 Agreement to Cooperate; Specific Actions by the City.
	8.2.1 Agreement to Cooperate.  The Parties agree to cooperate with one another to expeditiously implement the Project in accordance with the Approvals, any Implementing Approvals and this Agreement, and to undertake and complete all actions or proceed...
	8.2.2 Specific Actions by the City.  The City actions and proceedings subject to this Agreement shall be through the Planning Department, as well as affected City Agencies (and when required by applicable Law, the Board of Supervisors), and shall incl...

	8.3 Non-City Approvals Cooperation to Obtain Permits.  The Parties acknowledge that certain portions of the Project may require the approval of Federal, State, and local governmental agencies that are independent of the City and not a Party to this Ag...
	(a) Throughout the permit process for any Non-City Approval, Developer shall consult and coordinate with each affected City Agency in Developer’s efforts to obtain the permits, agreements, or entitlements, and each such City Agency shall cooperate rea...
	(b) Developer shall not agree to conditions or restrictions in any Non-City Approval that could create:  (1) any obligations on the part of any City Agency, unless the City Agency agrees in writing, following the receipt of any necessary governmental ...
	(c) The City shall have no duty to cooperate with public utilities and communication service providers to the extent that the cooperation efforts requested by Developer are materially in excess of the City’s typical efforts in connection with other ma...
	(d) Costs.  Developer shall bear all costs associated with applying for and obtaining any necessary Non-City Approval. Developer, at no cost to the City, shall be solely responsible for complying with any Non-City Approval and any and all conditions o...

	8.4 Cooperation in the Event of Third-Party Challenge.  In the event any administrative, legal or equitable action or proceeding is instituted by any party other than the City, SFHA, or Developer challenging the validity or performance of any provisio...
	8.4.1 Developer shall assist and cooperate with the City and SFHA at Developer’s own expense in connection with any Third-Party Challenge.  The City Attorney’s Office and SFHA may use its own legal staff or outside counsel in connection with defense o...
	8.4.2 To the extent that any such action or proceeding challenges or a judgment is entered limiting Developer’s right to proceed with the Project or any material portion thereof under this Agreement (whether the Project commenced or not), including th...
	8.4.3 The filing of any Third Party Challenge shall not delay or stop the development, processing or construction of the Project or the issuance of Implementing Approvals unless the third party obtains a court order preventing the activity.

	8.5 Permits to Enter City Property.  Subject to the rights of any third party, the rights of the public and the City’s reasonable agreement on the scope of the proposed work and insurance and security requirements, each City Agency with jurisdiction s...
	8.6 Good Faith and Fair Dealing.  The Parties shall cooperate with each other and act in good faith in complying with the provisions of this Agreement and implementing the Approvals and any Implementing Approvals.  In their course of performance under...
	8.7 Other Necessary Acts.  Each Party shall use good faith efforts to take such further actions as may be reasonably necessary to carry out this Agreement, the Approvals and any Implementing Approvals, in accordance with the terms of this Agreement (a...
	8.8 Public Funding.  Exhibit O to this Agreement outlines the obligations of the Developer and the City as related to public funding.  The Parties acknowledge and agree that the Developer’s ability to carry out the Project depends on adequate, timely ...

	9. PERIODIC REVIEW OF DEVELOPER’S COMPLIANCE
	9.1 Annual Review.  Pursuant to Section 65865.1 of the Development Agreement Statute and Section 56.17 of the Administrative Code (as of the Effective Date), at the beginning of the second week of each January following final adoption of this Agreemen...
	9.2 Review Procedure.  In conducting the required initial and annual reviews of Developer’s compliance with this Agreement, the Planning Director shall follow the process set forth in this Section 9.2.
	9.2.1 Required Information from Developer.  Upon request by the Planning Director, but not more than sixty (60) days after the later of the Annual Review Date or the date of the request from the Planning Director,  Developer shall provide a letter to ...
	9.2.2 City Report.  Within sixty (60) days after Developer submits such letter, the Planning Director shall review the information submitted by Developer and all other available evidence regarding Developer’s compliance with this Agreement, and shall ...
	9.2.3 Effect on Transferees.  If Developer has effected a Transfer so that its interest in the Project Site has been divided between Developer and/or Transferees, then the annual review hereunder shall be conducted separately with respect to Developer...
	9.2.4 Default.  The rights and powers of the City under this Section 9.2 are in addition to, and shall not limit, the rights of the City to terminate or take other action under this Agreement on account of the commission by Developer, or a Transferee,...


	10. ENFORCEMENT OF AGREEMENT; DEFAULT; REMEDIES
	10.1 Enforcement.  The only Parties to this Agreement are the City, SFHA, and Developer (and any successors and Transferees).  This Agreement is not intended, and shall not be construed, to benefit or be enforceable by any other person or entity whats...
	10.2 Meet and Confer Process.  Before sending a notice of default in accordance with Section 10.3, the Party which may assert that the other Party has failed to perform or fulfill its obligations under this Agreement shall first attempt to meet and co...
	10.3 Default.  The following shall constitute a “Default” under this Agreement: the failure to perform or fulfill any material term, provision, obligation, or covenant of this Agreement and the continuation of such failure for a period of sixty (60) d...
	10.4 Remedies.
	10.4.1 Specific Performance.  Subject to, and as limited by, the provisions of Section 10.4.3, in the event of a Default the remedies available to a Party shall include specific performance of this Agreement in addition to any other remedy available a...
	10.4.2 Termination.  In the event of an uncured Default by Developer, the City may, consistent with the provisions of Chapter 56, elect to terminate this Agreement by sending a notice of termination to the Developer, which notice of termination shall ...
	10.4.3 Limited Damages.  The Parties have determined that except as set forth in this Section 10.4.3, (a) monetary damages are generally inappropriate, (b) it would be extremely difficult and impractical to fix or determine the actual damages suffered...
	10.4.4 City Processing/Certificates of Occupancy.  The City shall have the right to withhold a final certificate of occupancy for a Building until all of the Community Benefits and Public Infrastructure Improvements tied to that Building have been com...

	10.5 Time Limits; Waiver; Remedies Cumulative.  Failure by a Party to insist upon the strict or timely performance of any of the provisions of this Agreement by the other Party, irrespective of the length of time for which such failure continues, shal...
	10.6 Attorneys’ Fees.  Should legal action be brought by either Party against the other for a Default under this Agreement or to enforce any provision herein, the prevailing Party in such action shall be entitled to recover its reasonable attorneys’ f...

	11. FINANCING; RIGHTS OF MORTGAGEES.
	11.1 Developer’s Right to Mortgage.  Nothing in this Agreement limits the right of Developer to mortgage or otherwise encumber all or any portion of the Project Site in which it holds an interest in real property for the benefit of any Mortgagee as se...
	11.2 Mortgagee Not Obligated to Construct.  Notwithstanding any of the provisions of this Agreement, including, but not limited to, those which are or are intended to be covenants running with the land, a Mortgagee, including any Mortgagee who obtains...
	11.3 Copy of Notice of Default and Notice of Failure to Cure to Mortgagee.  Whenever the City shall deliver any notice or demand to the Developer with respect to any breach or default by the Developer in its obligations under this Agreement, the City ...
	11.4 Mortgagee’s Option to Cure Defaults.  After receiving any notice of failure to cure referred to in Section 11.3, each Mortgagee shall have the right, at its option, to commence within the same period as the Developer to remedy or cause to be reme...
	11.5 Mortgagee’s Obligations with Respect to the Property.  Notwithstanding anything to the contrary in this Agreement, no Mortgagee shall have any obligations or other liabilities under this Agreement unless and until it acquires title by any method ...
	11.6 No Impairment of Mortgage.  No default by the Developer under this Agreement shall invalidate or defeat the lien of any Mortgagee.  Neither a breach of any obligation secured by any Mortgage or other lien against the mortgaged interest nor a fore...
	11.7 Cured Defaults.  Upon the curing of any event of default by Mortgagee within the time provided in this Article 11 the City’s right to pursue any remedies with respect to the cured event of default shall terminate.

	12. AMENDMENT; TERMINATION; EXTENSION OF TERM
	12.1 Amendment or Termination.  This Agreement may only be amended with the mutual written consent of the City and Developer, provided following a Transfer, the City and Developer or any Transferee may amend this Agreement as it affects Developer or t...
	12.2 Termination by Developer for Infeasibility.  The parties acknowledge that the long-term, phased nature of the Project presents inherent uncertainties regarding the conditions under which the Project will be developed, including but not limited to...
	12.3 Termination and Vesting.  Any termination under this Agreement shall concurrently effect a termination of the Approvals with respect to the terminated portion of the Project Site, except as to any Approval pertaining to a Phase that has Commenced...
	12.4 Amendment Exemptions.  No issuance of an Implementing Approval, or amendment of an Approval or Implementing Approval, shall by itself require an amendment to this Agreement.  And no change to the Project that is permitted under the Sunnydale Plan...
	12.5 Extension Due to Legal Action or Referendum; Excusable Delay.
	12.5.1 Litigation and Referendum Extension.  If any litigation is filed challenging this Agreement or an Approval having the direct or indirect effect of delaying this Agreement or any Approval (including but not limited to any CEQA determinations), i...
	12.5.2 Excusable Delay. means the occurrence of an event beyond a Party’s reasonable control which causes such Party’s performance of an obligation to be delayed, interrupted or prevented, including, but not limited to: changes in Federal or State Law...


	13. TRANSFER OR ASSIGNMENT; RELEASE; CONSTRUCTIVE NOTICE
	13.1 Permitted Transfer of this Agreement.  At any time, subject to the limitations set forth in this Article 13, Developer shall have the right to convey, assign or transfer all or any part of its right, title and interest (including, as applicable, ...
	13.1.1 Public Infrastructure Improvements.  Developer may, subject to the requirements of this Article 13 and any applicable funding agreements between Developer and MOHCD or the transfer provisions of the MDA, or any applicable ground lease between S...
	13.1.2 Affordable Parcels.  Developer may, subject to the requirements of this Article 13 and any applicable loan agreements between Developer and MOHCD or the transfer provisions of the MDA, or any applicable ground lease between SFHA and the Develop...
	13.1.3 Community Improvements.  Developer may, subject to the requirements of this Article 13 and any applicable funding agreements between Developer and MOHCD or the transfer provisions of the MDA, or any applicable ground lease between SFHA and the ...
	13.1.4 Market-Rate Parcels.  SFHA shall transfer their rights and obligations under this Agreement with respect to the development of the vertical improvements on the Market Rate Parcels to any party selected by SFHA and MOHCD pursuant to the terms an...
	13.1.5 Entire Agreement.  Developer may, with the consent of City, transfer all of its rights and obligations under this Agreement to a qualified entity, as determined by City, acting through MOHCD, in its sole and absolute discretion, provided that D...

	13.2 Transferee Obligations.  The Parties understand and agree that rights and obligations under this Agreement run with the land, and each Transferee must satisfy the obligations of this Agreement with respect to the land owned, ground leased, or lic...
	13.3 Notice and Approval of Transfers.  With regard to any proposed Transfer under this Article 13, Developer shall provide not less than ninety (90) days written notice to City before any proposed Transfer of its interests, rights and obligations und...
	13.4 City Review of Proposed Transfer.  The City shall use good faith efforts to promptly review and respond to all approval requests under this Article 13.  The City shall explain its reasons for any denial, and the parties agree to meet and confer i...
	13.5 Permitted Contracts.  Developer has the right to enter into contracts with third parties, subject to any procurement requirements, including but not limited to construction and service contracts, to perform work required by Developer under this A...
	13.6 Release of Liability.  Upon recordation of an approved Assignment and Assumption Agreement, Developer shall be released from any prospective liability or obligation under this Agreement related to the Transferred Property as specified in the Assi...
	13.7 Responsibility for Performance.  The City is entitled to enforce each and every such obligation assumed by each Transferee directly against the Transferee as if the Transferee were an original signatory to this Agreement with respect to such obli...
	13.8 Constructive Notice.  Every person or entity who now or hereafter owns or acquires any right, title or interest in or to any portion of the Project Site is, and shall be, constructively deemed to have consented to every provision contained herein...
	13.9 Rights of Developer.  The provisions in this Section 13 shall not be deemed to prohibit or otherwise restrict Developer from (a) granting easements or licenses to facilitate development of the Project Site, (b)  encumbering the Project Site or an...

	14. DEVELOPER REPRESENTATIONS AND WARRANTIES
	14.1 Interest of Developer; Due Organization and Standing.  Developer represents that it owns a beneficial interest in the Project Site (as prospective ground lessee of the Affordable Parcels and prospective licensee of the Market-Rate Parcels and Pub...
	14.2 No Inability to Perform; Valid Execution.  Developer represents and warrants that it is not a party to any other agreement that would conflict with Developer’s obligations under this Agreement and it has no knowledge of any inability to perform i...
	14.3 Conflict of Interest.  Through its execution of this Agreement, Developer acknowledges that it is familiar with the provisions of Section 15.103 of the City’s Charter, Article III, Chapter 2 of the City’s Campaign and Governmental Conduct Code, a...
	14.4 Notification of Limitations on Contributions.  Through execution of this Agreement, Developer acknowledges that it is familiar with Section 1.126 of City’s Campaign and Governmental Conduct Code, which prohibits any person who contracts with the ...
	14.5 Other Documents.  To the current, actual knowledge of Developer, after reasonable inquiry, no document furnished by Developer to the City with its application for this Agreement nor this Agreement contains any untrue statement of material fact or...
	14.6 No Bankruptcy.  Developer represents and warrants to the City that Developer has neither filed nor is the subject of any filing of a petition under the federal bankruptcy law or any federal or state insolvency laws or Laws for composition of inde...
	14.7 Priority of Development Agreement.  SFHA as legal owner represents that, as of the Effective Date, the Project Site is subject to certain declarations of trust (collectively, the "Declarations of Trust") in favor of the U.S. Department of Housing...

	15. MISCELLANEOUS PROVISIONS
	15.1 Entire Agreement.  This Agreement, including the preamble paragraph, Recitals and Exhibits, and the agreements between the Parties specifically referenced in this Agreement, constitutes the entire agreement between the Parties with respect to the...
	15.2 Incorporation of Exhibits.  Except for the Approvals which are listed solely for the convenience of the Parties, each Exhibit to this Agreement is incorporated herein and made a part hereof as if set forth in full.  Each reference to an Exhibit i...
	15.3 Binding Covenants; Run With the Land.  Pursuant to Section 65868 of the Development Agreement Statute, from and after recordation of this Agreement, all of the provisions, agreements, rights, powers, standards, terms, covenants and obligations co...
	15.4 Applicable Law and Venue.  This Agreement has been executed and delivered in and shall be interpreted, construed, and enforced in accordance with the Laws of the State of California.  All rights and obligations of the Parties under this Agreement...
	15.5 Construction of Agreement.  The Parties have mutually negotiated the terms and conditions of this Agreement and its terms and provisions have been reviewed and revised by legal counsel for both the City, SFHA and Developer.  Accordingly, no presu...
	15.6 Project Is a Private Undertaking; No Joint Venture or Partnership. The development proposed to be undertaken by Developer on the Project Site is a private development.  The City has no interest in, responsibility for, or duty to third persons con...
	15.7 Recordation.  Pursuant to the Development Agreement Statute and Chapter 56, the Clerk of the Board of Supervisors shall have a copy of this Agreement recorded in the Official Records within ten (10) days after the Effective Date of this Agreement...
	15.8 Obligations Not Dischargeable in Bankruptcy.  Developer’s obligations under this Agreement are not dischargeable in bankruptcy.
	15.9 Survival.  Following expiration of the Term, this Agreement shall be deemed terminated and of no further force and effect except for any provision which, by its express terms, survive the expiration or termination of this Agreement.
	15.10 Signature in Counterparts.  This Agreement may be executed in duplicate counterpart originals, each of which is deemed to be an original, and all of which when taken together shall constitute one and the same instrument.
	15.11 Notices.  Any notice or communication required or authorized by this Agreement shall be in writing and may be delivered personally or by registered mail, return receipt requested.  Notice, whether given by personal delivery or registered mail, s...
	15.12 Limitations on Actions.  Pursuant to Section 56.19 of the Administrative Code, any decision of the Board of Supervisors made pursuant to Chapter 56 shall be final.  Any court action or proceeding to attack, review, set aside, void, or annul any ...
	15.13 Severability.  Except as is otherwise specifically provided for in this Agreement with respect to any Laws which conflict with this Agreement, if any term, provision, covenant, or condition of this Agreement is held by a court of competent juris...
	15.14 MacBride Principles.  The City urges companies doing business in Northern Ireland to move toward resolving employment inequities and encourages them to abide by the MacBride Principles as expressed in San Francisco Administrative Code Section 12...
	15.15 Tropical Hardwood and Virgin Redwood.  The City urges companies not to import, purchase, obtain or use for any purpose, any tropical hardwood, tropical hardwood wood product, virgin redwood, or virgin redwood wood product, except as expressly pe...
	15.16 Sunshine.  Developer understands and agrees that under the City’s Sunshine Ordinance (Administrative Code, Chapter 67) and the California Public Records Act (California Government Code Section 250 et seq.), this Agreement and any and all records...
	15.17 Non-Liability of City Officials and Others.  Notwithstanding anything to the contrary in this Agreement, no individual board member, director, commissioner, officer, employee, official or agent of City shall be personally liable to Developer, it...
	15.18 Non-Liability of Developer Officers and Others.  Notwithstanding anything to the contrary in this Agreement, no individual board member, director, officer, employee, official, partner, employee or agent of Developer or any Affiliate of Developer...
	15.19 No Third Party Beneficiaries.  There are no third party beneficiaries to this Agreement.
	15.20 SFHA Provisions.
	15.20.1  SFHA as Signatory.  Developer and the City agree and acknowledge that SFHA is executing this Agreement in its capacity as the fee owner of the Project Site in order to permit the expeditious development of the Project in accordance with this ...
	15.20.2  Indemnity of SFHA.  In consideration for the execution of this Agreement by SFHA, Developer shall defend, indemnify, and hold harmless SFHA and its board of commissioners (the "SFHA Board"), officers, agents and employees from and, if request...
	15.20.3  No Limitation on Discretion of SFHA.  Nothing in this Agreement shall be deemed to obligate SFHA to enter into the MDA, any ground lease, or any other document for the development of the Project, other than documents required to be executed u...
	15.20.4  No Limitation of Rights of SFHA.  In the event a SFHA Subsequent Document is executed by SFHA, then nothing in this Agreement, shall be deemed to waive, limit, of otherwise impair the rights and remedies of SFHA pursuant to such SFHA Subseque...
	15.20.5  Conflict with Agreement.  In the event of any conflict between the provisions of this Section 15.20 and any other provision of this Agreement, the terms of this Section 15.20 shall control and prevail.


	SECTION I.  AGREEMENTS AMONG PARTICIPATING PARTIES.
	A. Developer Compliance.
	B. Construction Workforce.
	Developer, Affiliates and Affordable Housing Development Owners.
	The rules of MOHCD's SBE Program governs construction small business procurement.
	CMD will monitor and enforce the SBE Program.
	OEWD and its CityBuild Program (“City Build”) will monitor and enforce the construction workforce hiring for the Project.
	All Parties shall have access to the electronic small business/local hiring/certified payroll system (e.g., Elations/LBEUTS)
	OEWD/CityBuild, in cooperation with SFHA, will serve as the lead and initial point of contact between the Sunnydale community and construction (sub)contractors for construction worker placement with a residency modification to accommodate provisions o...
	Contractor and/or subcontractors will also submit to Parties copies of all correspondences to/from CMD, MOHCD, OEWD/CityBuild and/or trade unions requesting resident workers and will attach these documents to their Certified Payroll Reports.

	Market Rate Housing Development Owners.
	a. OEWD/CityBuild, in cooperation with SFHA will serve as the lead and initial point of contact between the Sunnydale community and construction (sub)contractors for construction worker placement.
	Contractor and/or subcontractors will also submit to Parties copies of all correspondences to/from CMD, MOHCD, OEWD/CityBuild and/or trade unions requesting resident workers and will attach these documents to their Certified Payroll Reports.


	C. Professional Services.
	1. Developer, Affiliates and Affordable Housing Development Owners.
	a. The rules and procedures of the OEWD/ FSHP, govern professional services (sub) consultant placement, with a residency modification to accommodate provisions of the Section 3 Requirements and  Resolution  4967. These modifications are detailed in Se...
	CMD will monitor and enforce the SBE Program.
	OEWD in cooperation with SFHA, will serve as the lead and initial point of contact between the Sunnydale community and professional services (sub)consultants for placement.

	Market Rate Housing Development Owners.

	D. Permanent Workforce.
	1. Developer, Affiliates and Affordable Housing Development Owners.
	a. The rules of the FSHP governs permanent workforce hiring and placement, with a residency modification to accommodate provisions of the Section 3 Requirements and Resolution 4967. These modifications are detailed in Section II of this MOU.
	CMD will monitor and enforce the SBE Program.
	OEWD/CityBuild will monitor and enforce the permanent workforce hiring.
	OEWD/CityBuild will serve as the lead and initial point of contact between the Sunnydale community and the Developer, Affiliates and Affordable Housing Developer Owners for permanent workforce placement.
	For permanent workforce tracking, the Developer, Affiliates, and the Affordable Housing Development Owners and/or applicable retail tenants will submit a permanent workforce report to OEWD. The Developer, the Affordable Housing Development Owners, and...

	Market Rate Housing Development Owners
	a. The rules of the FSHP governs permanent workforce hiring and placement, and compliance will be monitored and enforced by OEWD/CityBuild.
	OEWD/CityBuild, will serve as the lead and initial point of contact between the Sunnydale community and the Market Rate Housing Development Owners for permanent workforce placement.
	For permanent workforce tracking, the Market Rate Housing Development Owners and/or their retail tenants will submit a permanent workforce report to OEWD. The Market Rate Housing Development Owners and/or applicable retail tenants will submit to Parti...



	SECTION II.  SFHA REQUIREMENTS; WORKFORCE DEVELOPMENT MODIFICATIONS
	A. Construction Workforce Hiring Goals.
	1. SFHA- Goal: at least 25 percent of all construction workforce hours shall be for Public Housing Residents pursuant to the requirements of  SFHA Resolution No. 4967 (the "SFHA Hiring Goal") . The SFHA Hiring Goal can be included in the FSHP goal as ...
	First Source Hiring Goal:  Good faith effort of 50 percent of new hires through OWED/CityBuild workforce system. (the "FSHP Goal").

	B. Permanent Workforce Hiring Goals.
	1. The Developer, Affiliates and Affordable Housing Development Owners requirements are outlined below.
	The rules of the FSHP shall govern permanent workforce hiring and placement, with a public housing residency modification to meet the SFHA Hiring Goal. These modifications are detailed in this Section II of this MOU.
	In accordance with the requirements of Section 3, at least thirty percent (30%) of newly hired permanent, full-time employees hired should be Section 3 residents.  After a Section 3 employee has been employed for three (3) years, such employee may no ...

	C. Section 3 Requirements
	The Parties acknowledge and agree that the Section 3 Requirements are only applicable to the extent required by Section 3 of the Housing and Urban Development Act of 1968, as amended (12 U.S.C. §§ 1701u, et seq.), and the implementing regulations at 2...
	D. Employment Placement Priority.
	1. Sunnydale (HOPE SF) Public Housing residents (named on lease);
	2. SFHA residents within 94134
	3. SFHA residents in 94124 and 94107;
	4. SFHA residents in other zip codes;
	5. All other San Francisco residents.

	E. Market Rate Housing Development Owners.

	SECTION III.  ROLES AND RESPONSIBILITIES
	A. Contract Monitoring Division:  will serve as the primary agency to collect and share SBE data with Parties.   In addition, CMD will be responsible for enforcement of the SBE Program.
	B. SFHA:  upon request, SFHA will verify if participants are public housing residents.  OEWD/CityBuild shall provide SFHA with notice and the projected schedules regarding training and employment opportunities available under the Project.  SFHA will a...
	C. Office of Economic & Workforce Development: The OEWD/CityBuild is responsible for workforce construction data collection and enforcement of the FSHP. Furthermore, OEWD is the primary agency for developing and executing job-training program(s) speci...
	1. To ensure an efficient work referral system, OEWD is the single point of contact and to work with the Developer, Affiliates, applicable retail tenants and Sunnydale and community residents for placement of San Francisco residents for permanent empl...
	To ensure an efficient work referral system, the OEWD/CityBuild") will be the lead and initial point of contact between the Developer, its contractor/subcontractors and the Sunnydale and community residents for placement of San Francisco residents for...
	OEWD/CityBuild shall provide written reports to SFHA and MOHCD on a monthly basis on the progress that it has made in complying and implementing the provisions of this MOU.


	SECTION IV.  DEVELOPER ACKNOWLEDGEMENT
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