SAN FRANCISCO
PLANNING DEPARTMENT

Letter of Legitimization

June 4, 2013

David Silverman
Reuben, Junius & Rose LLP
1 Bush Street, Suite 600

San Francisco, CA 94104
Site Address: 435-437 Potrero Avenue
Assessor’s Block/Lot: 3974/022
Zoning District: UMU

Staff Contact: Corey Teague, (415) 575-9081 or corey.teague@sfgov.org

Dear Mr. Silverman:

This letter is in response to your request for a Letter of Legitimization per Planning Section 179.1
regarding the property at 435-437 Potrero Avenue. This parcel is located in the UMU Zoning District and
a 58-X Height and Bulk District. The request is to legitimize the existing “Internet Services Exchange” use
on the entirety of both floors in the existing two-story building totaling approximately 10,000 gross
square feet.

Procedural Background

The Department received the request for legitimization of office space at 435-437 Potrero Avenue on
October 15, 2012. Staff reviewed the request and associated materials and the Zoning Administrator
issued a 30-day public notice of the intent to issue the Letter of Legitimization on April 15, 2013. The
public notice also included a draft letter for review, and was sent to 1) all owners of property within 300
feet of the subject property, 2) all current tenants of the subject property, and 3) all individuals and
neighborhood associations that had requested to receive such notice. Additionally, notice was posted on
the site during the notification period. The notification period expired on May 15, 2013.

Eligibility
The land use proposed for legitimization is deemed eligible if it meets the following criteria:

The land use existed as of the date of the application;

Lease documents, business tax documents, building permits, utilities bills, and insurance documents

indicate that the entirety of the subject building has been used as an “Internet Services Exchange” (d.b.a.
RCN Telecom Services and Astound) since approximately May 30, 2000.
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ii. The land use would have been principally permitted or permitted with conditional use
authorization under provisions of the Planning Code that were effective on April 17, 2008;

Prior to the Eastern Neighborhoods rezoning, the subject property was located in the M-1 Zoning District,
which permitted an Internet Services Exchange with a Conditional Use Authorization.

iii.  The land use would not be permitted under current provisions of the Planning Code;

The subject property is located in the UMU Zoning District, which prohibits an Internet Services
Exchange.

iv.  The land use either has been (1) regularly operating or functioning on a continuous basis for no
less than 2 years prior to the effective date of Planning Code Section 179.1, or (2) functioning in
the space since at least April 17, 2008, and is associated with an organization, entity or enterprise
which has been located in this space on a continuous basis for no less than 2 years prior to the
effective date of Planning Code Section 179.1;

Lease documents, business tax documents, building permits, utilities bills, and insurance documents
indicate that the entirety of the subject building has been used as an “Internet Services Exchange” (d.b.a.
RCN Telecom Services and Astound) since approximately May 30, 2000.

v.  The land use is not accessory to any other use;

The subject Internet Services Exchange is the principal use and is not accessory to any other uses within
the building.

vi.  The land use is not discontinued and abandoned pursuant to the provisions of Planning Code
Section 183 that would otherwise apply to nonconforming uses.

Lease documents, business tax documents, building permits, utilities bills, and insurance documents
indicate that the building remained occupied until June 2010. Since that time, no new use was established
in the building, and it has been actively marketed as an Internet Services Exchange. Therefore, the Internet
Services Exchange use was not discontinued and abandoned pursuant to the provisions of Planning Code
Section 183.

Determination

It is my determination that the request for legitimization of the existing approximately 10,000 gross
square feet of Internet Services Exchange on the entirety of both floors in the existing two-story building
as shown on the submitted plans meet all the required criteria of Planning Code Section 179.1. Therefore,
the subject gross floor area is deemed to be a legitimate Internet Services Exchange space as defined in
Planning Code Section 209.6(c). A Notice of Special Restrictions shall be filed on the subject property
documenting the specific building area legitimized as Internet Services Exchange in this letter and
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documented on the submitted plans on file with this request, prior to the approval of a site or building
permit establishing such Internet Services Exchange. This determination is not a project approval, or in
any way a substitute for the Building Permit Application for the change of use to Internet Services
- Exchange.

Please note that a Conditional Use Authorization and subsequent Building Permit Application must be
approved to legally convert the subject gross floor area to Internet Services Exchange. Additionally, the
relevant impact fees outlined in Section 179.1(g), and elsewhere in the Municipal Code, shall be assessed
as part of the Building Permit Application.

APPEAL: If you believe this determination represents an error in interpretation of the Planning Code or
abuse in discretion by the Zoning Administrator, an appeal may be filed with the Board of Appeals
within 15 days of the date of the Letter of Legitimization. For information regarding the appeals process,
please contact the Board of Appeals located at 1650 Mission Street, Room 304, San Francisco, or call (415)
575-6880.

Sincerely,

Scott F. Sanchez
Zoning Administrator

cc: Corey Teague, Planner
Philip Blix, Property Owner
William Spencer
Planning Commissioners
All Parties on the Notification Request List

I:Current Planning\SE Team\ EASTERN NEIGHBORHOODS\EN Legitimization\435 Potrero Ave\Draft LoL.doc
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Mr. Scott Sanchez

Zoning Administrator

1650 Mission Street, 4" floor
San Francisco, CA 94103

Megre W E Aoy

Re:  Eastern Neighborhood Legitimization Application
Planning Code Section 179.1
435-437 Potrero Avenue (Block 3974, Lot 022)
Our File No.: 7424.01

Dear Mr. Sanchez:

Enclosed please find the application and supporting materials, including two
additional copies, for an Eastern Neighborhoods (“EN”) Legitimization request under
Planning Code Section 179.1 for the property located at 435-437 Potrero Avenue
(“Property”). We are filing this application on behalf of F.W. Spencer & Son, Inc., the
owner of the Property.

A. Introduction and Background.

The Property is located at 435-437 Potrero Avenue, midblock between Mariposa and
17" Street, approximately two blocks from the Bayshore Freeway/Route 101. The building
covers the full lot. The Property is improved with a 2-story, 10,000-square foot building
used as an Internet Services Exchange since May 30, 2000 by RCN Telecom Services of
California, Inc., which was purchased by Astound in 2005 but continued the same use.
After a brief vacancy, during which marketing took place for the same use. the Property will
be occupied by Industry Capital Data Centers for the identicai use, immediately after this
application is approved.

One Bush Street, Suite 600
San Francisco, CA 94104

James A Reuben | Andrew J. Junius | Kevin H. Rose | Sheryl Reuben' | David Silverman | Thomas . Tunny | Jay i Drake tel: 415-567-9000

. ; . L 415-399-9480
Daniet A. Frartin | Lindsay M. Petrone | John Keviin | lared Eigerman™? | John Mclnerney 11 fax: 415-399-9480

i Also admittedin New York ¢ Of Counsel 8 AL nadmittea in Massachusetts www.reubenlaw.com
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B. Floor Plans, Photographs, and Upgrades.

Floor plans for the Property are attached as Exhibit A. Interior and exterior
photographs are attached as Exhibit B. The building comprises approximately 10,000 gross
square feet of Internet Services Exchange area that is the subject of this request for
legitimization.

C. Evidence Supporting Eligibility.

i. The land use existed as of the date of the application;

The entire building has been used since May 2000 by RCN Telecom Services of
California Inc. (RCN) as an Internet Services Exchange. The lease between F.W. Spencer
and Son, Inc., and RCN dated May 30, 2000 describes the “permitted uses” at the Property as
follows:

“Telecommunications hub site for cable, internet and
telephony, internet  routing  facility and  other
telecommunication uses and other related uses for Tenant’s
telecommunications business.”

(See Triple Net Lease with RCN dated May 30, 2009, and First Amendment to Triple Net
Lease dated June 2004, attached as Exhibit C.)

The owners significantly upgraded the building in 2000 at a cost exceeding
$1,000,000 to serve as an Internet Services Exchange for RCN. The building was
seismically strengthened and mechanically upgraded to house a PG&E transformer vault to
provide 400 kilowatts of power, including a diesel generator backup and related
infrastructure for the Internet Services Exchange.

Continued use as an Internet Services Exchange will provide a vital and indispensable
service to Internet startups and related small businesses in the South of Market neighborhood.
Nearby businesses will access the Property to service and maintain their Internet servers on a
continuing basis. Continuance of this Internet Services Exchange use will provide a
significant benefit to the City as a whole and especially to the many Internet and technology
companies located within walking distance to the Property. The Property has been upgraded
to meet all current ADA requirements in connection with the seismic, electrical, and other
other upgrades to the building conducted in May 2000.

One Bush Street, Suite 600
San Francisco, CA 94104

tel- 415-567-9000
fax: 415-399-9480
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This is a unique building that was outfitted with specialized electrical and mechanical
upgrades to accommodate the Internet Services Exchange use twelve years ago, at the
commencement of the boom of Internet startups. We are unaware of any other Internet
Services Exchange in the neighborhood, and the use clearly provides an indispensable
service for the most recent boom in the South of Market tech industry, which has been the
primary creator of new employment opportunities for San Franciscans over the past several
years, and a primary growth center in the San Francisco economy.

ii. The land use would have been principally permitted or permitted with conditional
use authorization under provisions of the Planning Code that were effective on

April 17, 2008;

Prior to the EN rezoning, the Property was located in the M-1 (Light Industrial)
Zoning District, which principally permitted “Commercial wireless transmitting, receiving or
relay facility, including towers, antennae, and related equipment for the transmission,
reception, or relay of radio, television, or other electronic signals” pursuant to Planning Code
Section 227(h). “Internet Services Exchange” was not created as a separate land use
category until May 13, 2002 by Ordinance No. 77-02. At that date, Sections 209.6, 790.80,
and 890.80 were amended to define “Internet Services Exchange” as a new use within the
“utility installation” use category. Had the use category for Internet Services Exchange
existed at the time of the original permitting, it would have been permitted as Internet Use
Exchange.

The land use would not be permitted under current provisions of the Planning Code;

Upon the conclusion of the EN rezoning process, the zoning district classification was
changed from M-1 to Urban Mixed Use (“UMU”). Internet Services Exchanges are not
permitted in the UMU zoning district. (Planning Code Section 843.14.)

The new zoning, UMU (Urban Mixed Use), was not adopted until June 11, 2008.

iii. The land use either has been (1) regularly operating or functioning on a
continuous basis for no less than 2 years prior to the effective date of Planning
Code Section 179.1, or (2) functioning in the space since at least April 17, 2008,
and is associated with an organization, entity or enterprise which has been

One Bush Street, Suite 600
San Francisco, CA 94104

tel: 415-567-9000
fax: 415-399-9480
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located in this space on a continuous basis for no less than 2 years prior to the
effective date of Planning Code Section 179.1;

The Internet Services Exchange use has occupied the entire building since May 2000,
well in excess of the two-year requirement for the EN Legitimization program under
§179.1(2)(D)(1). The use has continued without interruption up to the present, except for a
one-year period of marketing to find a replacement Internet Services Exchange. The new
occupant will be Industry Capital Data Centers, and it will occupy the entire Property for
Internet Services Exchange use as soon as this application is approved.

iv. The land use is not accessory to any other use;

The Internet Services Exchange use that is being requested for legitimization
comprises the entire current use, which occupies the entire Property. The use that is the
request of this legitimization is not accessory to any other use, but instead is the principal use
of the building.

v. The land use is not discontinued and abandoned pursuant to the provisions of
Planning Code Section 183 that would otherwise apply to nonconforming uses.

The Property has been under continuous, uninterrupted occupancy by RCN
(purchased by Astound in 2005) for Internet Services Exchange use since May 2000. The
use has not been discontinued or abandoned for a period of three years. (See Planning Code
Section 183.) After a recent period of marketing for a new Internet Services Exchange, the
new occupant, Industry Capital Data Centers, is awaiting approval of this application to
commence its occupancy.

D. Notification Materials.

Mailing labels, 300-foot radius map and a list of owners within 300-foot radius are
enclosed with this application.

E. Fees.

In addition to the evidence and other information and documents identified above, I
have enclosed a check in the amount of $588.00 made to the order of the Planning
Department for the Department’s filing fee.

One Bush Street, Suite 600
San Francisco, CA 94104

tel: 415-567-9000
fax: 415-399-9480

1:\R&a2\742401\EN Legitimization Application_437 Potrero (Final 10-15-12).doc REUBEN&JUNIUS.. www reubenlaw comn
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Please do not hesitate to contact me or if you need any additional information or have

any questions.

Very truly yours,

Enclosures

Exhibit A — Floor plans

Exhibit B — Photographs, Exterior and Interior

Exhibit C — Lease and First Amendment to Lease

Mailing labels, map and list of owners for 300-foot radius

Check tor $588.00 for the Planning Department determination fee

cc: F.W. Spencer & Son, Inc. (w/o encls.)

['\R&a2\74240\EN Legitimization Application_437 Potrero (Final 10-15-12).doc R E U B E N &J U N | US .

One Bush Street, Suite 600
San Francisco, CA 94104

tel: 415-567-9000
fax: 415-399-9480
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FIRST AMENDMENT TO TRIPLE NET LEASE

This First Amendment to Triple Net Lease (“Amendment”) is made and entered
into as of the ___ day of June, 2004, between F.W. Spencer & Son, Inc., a California
corporation with an address of 99 South Hill Drive, Brisbane, California 94005
(“Landlord”), and RCN Telecom Services, Inc., a Pennsylvania corporation, successor by
merger to RCN Telecom Services of Califomia, Inc., having an address at 105 Camegie
Center, Princeton, New Jersey 08540 (“Tenant”).

A. Landlord and Tenant have entered into a triple net lease dated as of May
30, 2000 (the “Lease”) pursuant to which Landlord has leased to Tenant and Tenant has
leased from Landlord certain Premises located at 437 Potrero Avenue, San Francisco,
California,

B. Landlord and Tenant have agreed to amend the Lease to provide for an
adjustment of the Fixed Rent payable under the Lease for the remainder of the Term.

C. Terms not otherwise defined herein shall have the same meaning as set
forth in the Lease.

Now, therefore, in consideration of the mutual premises set forth herein and other
good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, Landlord and Tenant agree as follows:

1. Section 1.2, Reference Data, “Fixed Rent” is deleted in its entirety from the
Lease and the following is substituted in its place:

“Fixed Rent: At an annual rental rate of Twenty-Nine Dollars
Ninety-Four Cents ($29.94) per square foot for the
period from July 1, 2004 through July 31, 2004.
Beginning on August 1, 2004 and on each August 1
thereafter through the expiration of the Term, Fixed
Rent shall be adjusted annually by an amount equal
to Three and One-Half Percent (3.5%) over the then
prevailing Fixed rent for the Premises. Fixed Rent
shall be payable in advance on the first day of each
month.”

2. Except as otherwise expressly amended by this Amendment, the terms of the
Lease are ratified and affirmed.

In witness whereof, Landlord and Tenant have caused this Amendment to be
executed by their duly authorized officers as of the date first above referenced.



LANDLORD:
F.W. Spencer & Son, Inc.

Its: / CEO

TENANT:
RCN 'Tclccog Services, Inc.

RCN Corporation, the Guarantor under that Guarantee dated May 30, 2000, joins
in this Amendment for the limited purpose of consenting to the Amendment and
reaffirming its obligations under the Guarantee.

RCN Cm‘po?(i

Ve Hretw o
Ve o e povre



TRIPLE NET LEASE
ARTICLE ]

1.1 Partics. This Triple Net Lease (“Lease”) is exccuted this 30th day of May, 2000,
between F. W SPENCER & SON, INC.. a California corporation with an address of 99 South
Hill Drive, Brisbane. California 94005 (“Landlord™) and RCN TELECOM SERVICES OFF
CALIFORNIAL INC.. a California corporation having an office at 10S Carnegic Center,
Princeton, New Jersey 08540 (“"Tenant™).

1.2 Reference Data. Each reference in this Lease 1o any of the following shall have the
meaning set forth below:

Building: The building known as 437 Potrero Avenue, San Franciseo, California. as
more specifically described on the plan attached hereto as Exhibit *A™.
The Building is located on the Land.

lLand: The parcel of land on which the Building is located. which portion is more
specifically shown on the plan attached hereto as Fxhibit <A™

Premises: Approximately 10,000 square feet of pross Jeasahle arca located in the
Building, us shown on the plan attached hereto as Fxhiibit 83>,

Term: Ten (10) years.

Option: Tenant shall have the option and right to renew this Lease Tor one (1)

additional termy of ten (10) vears. The renewal term shall conimencee on the
day following the termination of the initial term. Fixed Rent for the rencwal
term shall be at 3.3% over the then prevailing Fixed Rent for the Premises
and shall be adjusted annually on cach anniversary of the Remt
Commencement by an amount equal 1o 3.53% over the then prevailing Fised
Rent for the Premises.

Commeneement

Date: The date upon which Landlord and FTenant have exceuted this Vease. I
Landlord is unable to deliver the Premises on or helore July 10, 2000
(“Possession Date™ ) Landlord or Tenant may cancel this |Lease withous
pemalty by written notice 1o the other party . delivered 1o the other party prior
o delivery ol the Premises. 1 delivery of the Premises ix delaved bevand
the Possession Date. the Rent Commencement Date and the Expiration Date
shall be adjusted to account for such delay.

Lxpiration
Date: Julv 31,2000

Polrerol s.doc (0325 00)



Rent Commencement

Date:

Fixed Rent:

Permitted
Uscs:

Public Liability

Insurance fimits:

Sceurity Deposit:

August 1, 2000.

Thirty-Six Dollars ($36.00) per squarc foot for the first year of the Lease
Term commencing on the Rent Commencement Date. Fixed Rent shall be
adjusted annually on each anniversary of the Rent Commencement by an
amount cqual o 3.5% over the then prevailing IFixed Rent for the
Premises. Fixed Rent shall be payable in advance on the first day of cach
muonth.

Telecommunications hub site for cable, internet and telephony, internet
routing facility and other (clecommunication uses and other related usces for
Tenant's telecommunications business.

$1.000.000.00 combined single limit

RCN Carporation, a Delaware corporation. shall provide Landlord with a
corporate guaranty in the form of Exhibit “F* attached hereto af the time of
exceution of the Lease sceuring Tenant™s performance hercunder.

Premises Delivery Fee: On or belore June 1. 2000, Tenant shall deposit the sum of Sixty-Five

Thousand Dollars (563.000.00) ¢*Premises Delivery Fee™) inlo an attormey
frust account pursuant fo escrow instructions i the form attached hereto as
“Exhibit “G The Premises Delivery Fee s Tor the reimbursement of
Landlord’s costs and expenses associated with facilitating the delivery of
the Premises to Tenant on or belore July 10,2000, The Premises Delivery
Fee and any acerned interest shall be released fram the attorney frust
account and paid to Landlord al the time the existing tenant vacates the
Premises. which is anticipated by the parties to be on or hefore the
Possession Date. [ Landlord fails to deliver the Premises 1o Tenant on the
Possession Date deseribed above and Tenant cleets to cancel the Lease as
sct forth herein, the Premises Delivery Fee shall be paid to “T'enant within
two (2) days after reeeipt of the cancellation notice.

1.3 Ixhibits. The exhibits listed below in this Scction are incorporated in this Lease
by reference and are to be construed as a part ol this Leasce:

Exhibit A Legal Deseription and Plan Showing Building and Land
Exhibit B Plan Showing Premises

Ixhibit C - Co-Location Agreement

Exhibit 3 Tenant lmprovements Agreement

Fxhibit I - Form of Estoppel Certificate

Ixhibit I Form of Guaranty

Exhibit G - Premises Delivery Fee Escrow Instructions

Potrerols.doc (03:25,00)
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ARTICLE 11

2.1 Premises. Landlord hereby leases to Tenant and Tenant hereby leases from
Landlord, subjcct to and with the benefit of the terms, covenants, conditions and provisions of
this Lease, the Premises. as is. Landlord represents and warrants that it owns, manages, controls
and/or operates the Building and the Premises and has the individual or corporate authority to
cnter into this Lcase.

22 Term. Tenant shall hold the Premises for a term beginning with the Rent
Commencement Date. and continuing for the Term, unless sooner terminated as hereinalter
provided. Upon execution of this Lease, Tenant may take occupaney ol the Premises prior to the
scheduled Poxsession Date, in which event all of the terms and conditions of this Lease owith the
exception ol the rent provisions) shall be applicable from and alter such carlier date, Such carly
occupancy by Tenant shall not afteet the Term of this Lease.

23 Option to Extend. Tenant shall have the rights by notice paven to Fandlord at least
six (0) months prior to the expiration of the Term or any prior extension ternn, 1o extend this
[case for one additional term of ten (10) vears cach, upon (he same terms and conditions
provided in the T ease (COption™). The Fixed Rent during each sach extension tern shall be
determined 1o accordance with Section 1.2 above, The Opnion shall he voud it Tenant has
breached any material term ol the Leases after receipt of written notice amd an opportunity o cure
such breach, prior to Tenant's submission ol Tenant’s writlen notice ol its intent to exercise the
Option.

24 Of1site Customers. Landlord acknowledges that Tenant's Permitted se requires
the instatlation in the Premises ol certain communications cquipment by certain licensees and
customers of Femant that do not accupy space in the Building (collectively. "Oflsife
Customers™ in order for such Offsite Castomers o interconnect with Tenants Equipment or to
permit Tenant o manage or operate such Offsite Customers” cquipment. all in complianee with
all applicable Taws, covenints or restrictions of record. regulations and ordinances m ellect on
the Commencement Date (A pplicable Requirements ™). Notwathstnding anvthing to the
contrary contamed i this Tease, Fandlord has approved Tenant™ nse o the Co-Location
Avreement attached to this [ease as Fahibit “C™” ("Co-Loeation Agreement”) without material
moditication. Tor the limited purpose of permitting such arrngements as deseribed above, A
fully executed copy o such Co-ocation Agreement shall be debivered o Fandlord prior o the
instdlation ol an OTEae Cusdonierc cquipment,. Tenant's sieht oo e ol e cogmprent ol
OFIsite Cushanets e ngehit tossie the Ofsite Costomer's caupiient seithin, aoomd, over and
under the Pramises, subjeet 1o Section L. of the Co-Location Agrecment,

ARTICLITH

Al Rent, Fenant covenants o pay to Landlord. an the addiecoot Fandlord set forth
above, ara such other place or o such other person or entity as T andlord may by notice in
writing (o Tenant from time 1o time diveet, during the Term hereolamd s longs therenbter as
Tenant or anvone claiming under Tenant oceupies the Premises. the following rent:

Potrero] s.doc (05 1300)
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3.0 1 Fixed Rent. The Fixed Rent set forth in Section 1.2, in cqual monthly
installments in advance on the first day of cach month of the Term. and pro rata Tor any (raction
ol a month at the beginmng or end of the Term, any fraction pavable with respeet 1o a portion of
a month at the begmning of the Term i ta be paid on the Commencement Date

LR Addinional Rent Tenant shall pay (o Lamdbord, as Additional Rent. the
following (collectively, "Qperating xpenses”):

() 16020 of read estate taxes and assessments by povernmental authoritics
pavable wath respect to the rentable square footape of the Promises: and

(h) FO0%0 of all operating costs incurred by andlord i the operation ofthe
Buthding,

Fenant shatl pay the aforesard Addittonal Rent v monthhy seraliments, hased on
Fandlord's reasonable estinate of such amounts for the current catendar vears Not later than 30
davs afier the end ol the calendar vear, Tandlord shall defiver o Tenantraitement detaiting the
wiual Operanog Tapenses Tor the preceding calendar vea tooether sunhcopies of aetaad mvoices
and bills respecting ~and Operating Fapenses: to the extent uch bills are requested by Tenante In
the event Pandlond s esnmate of Operatmy: Expenses exceeds the actial Operating bapenses for
the precedine seanr Tenmmt shalb receive aeredit aganst Additiornad Rentaestdue coroah the Torm

B enpived, cctand of nch overpay mient s in the event the actial Openiting Dapoes oaeeaid

Pandiord’s oo, Tesamt shadb pan the difference to Landlond tocether soth the e monthis
msldiment of Frooed Ront,
Tthe rent enlate taves for any tas vear shall be reduecdswhether asaoresalt ol aoeduchon i

the tax rate or an appead by Bandlord of the real estate tax assessmentc Landlord shalb eredit o
Fenant, Tenmont™ proportionate shine of such reduction minus the costs of such appeal to Fandlord,
peainst Lemnt o Pro ot Shore of real eatate tsess Hoany reduction sl ocenr stter the expimtion

T N
R A TR SRV SRR I

Bt appls to peneds prion tosuch expiiation, Tensnts proporiionate shae
ol such reduction <hall bhe prompily retanded o Tenant,

s Fate Pavments ol Reats Hoany installment o rent oo pad more than en
Phor oo vhe dine the oo wardie . nshall bear trerent ot the e o ton poreond £F Y poy
REEIE hmn Hie due Jotes bt oo cventmore than the macamims rae ob isterest allosved Iy
Py, el shall be Additional Rents T addition tocsuch idevests tor cachomstallment o vent
patd more o b dascabrer the due dates Tenat shadl po o banddbond ot egual 1o
fae el oot of e el et o deter | ancdlord s coras e colloemon md sednoneaae
expenses relatimg woeh Tate povment. T Fenmt shall Tk o pay three or more mstalliments of
rent on a el Boeas within oy consccutive tvelve (82 month pectodthensm e o the doe
dare o poes ho ot ““:' e

, il
v bebore b b

mz In i Sectienn ST aboe o Fonant Shadl o

coonth to v dne e b e

Py ients :;im‘a"*l. ot E_E*‘.,m fen iy sheos atter :r:m:h pavinent dare s dudb enbecr o alt ofhe
penaltics for e pavment set forth in this Section 3.1.3.
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3.14  Tcnant's Insurance. Tenant shall at its solc cost and cxpense obtain and
maintain throughout the Term with reputable insurance companics qualified to do business in
California, the following insurance, designating Landlord as a named insured:

(2) Commercial General Liability insurance indemnifying Landlord
and Tenant against all claims and demands Tor any injury to person or property which may be
claimed to have occurred in the Premises, in amounts which, at the beginning of the Term, shall
be not Iess than the amounts set forth in Section 1.2, and, from time to time during the Term,
may be for such higher amounts as Landlord may require. taking into account the region in
which the Premises are located and similar properties used Tor similar purposes:

(b) So-called "all-risk” property insuranee in the amount of the full
replacement cost ofall Tenant's property and fixtures and Landlord s property and Nstures:

(¢) Workmen's compensation and any other insurance required by
law or the nature of Tenant’s business:;

() Insurance against such other hazards as may from time to time
be required by Landlord, or any bank. insurance company or other lending institution holding a
first mortgage on the Premises. provided that such insurance is custonmarily carried in the region
in which the Premises are located, on property similar to the Premises and used for simifar
PUrposcs.

(¢) I Tenant’s use or occupancey ol the Premises causes any
increase in insurimee premiums for the Bailding or Premises. Tenant aaill pay such additional
cost.

Tenant shall furnish Landlord with ecrtificales evidencing all such insurance prior to the
beginning ol the Term and ol cach rencewal policy at least twenty (20) days prior (o the expiration
of the policy being renewed. Temant's use and occupancey of the Premises shall conforn to and
comply with all requirements of Landlord's insurers, as such requirements may be amended or
modified from tme to time.

35 tiddites. Temant shall pay directly to the proper authorities charged with
the collection thereal all charges for the consumption of water use. sewer, clectricity, pas,
telephone and other services separately metered ov billed 10 Tenant Tor the Premises. all such
charges 1o be paid as the same from time to time beeome due. Tenant shall make its own
arrangements for such atititiessand Pandlord shall be under no obligation to furmish any utilities
to the Premises ad shall not be lable for any mterruption or Lailure ain the supply ol any such
wlilities o the Premises. Landlord shall cooperate with Tenant in making any necessary utility
connechons avaikable to Temnt,

VLo Pennits and Approvals, Fenant shall at e -ole contand expense obtan and
maintain thronghout the Term all of the anthorizations, permitscapprovals ind licenses required
for the construction of the improvements to the Premises and the condnet of Tenant's business
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operations therein.

3.2 Audit Rights. In the cvent any dispute arises between Landtord and Tenant as to
Operating Expenscs. Tenant shall have the right, upon reasonable notice and at Landlord's
offices, 1o inspect and photocopy. if desired, Landlord’s records concerning the Operating
Expenses of the Building. [T, afler such inspection. Tenant continues (o dispute Operating
L=xpensces. Tenant shall be entitled 1o retain an independent accountant or accountaney firm that
has a specialty in auditing operating expenses to conduct an audit: provided that in no cvent shall
Tenant conduct an audit more than one time in any twelve (12) month period. [T any specific
issue with respect to Operating Expenses is raised by Tenant ond the siime issue has been raised
by any other Tenant and o change with respect to such issue has been granted 1o such other
Tenant or i Fenant's audit reveals that Landlord has overcharged Tenant. alter Landlord has been
afforded an opportunity 1o explain any contrary position on the matter to Tenant’s accounting
(irm (sith any disputes heing resolved in good Taith by the parties). then Fenant shall receive o
credit against the next month’s Rent in the amount of such overcharge. 1 the audit reveals thal
Tenant was undercharged. then, swithin thirty (30) days afier the results of such audit are made
available to Tenant, Tenant shall veimburse Eandlord tor the amount of such undercharge.
Tenant shall pay the cost el any audits requested by Tenant, unless any andit reveals thal
Fandlord's determmation of the Operating Expenses was in ervor by more than five pereent (3%),
in which cae Fandlord shall pany the cost of such audit. Fandlond hall T requred (o maintain
recotds o the Operating Fxpenses tor the two-year period folloswing coach Operating b xpense
statement. T seeptin the event of Tand by Landlord. failure on the part ol Tenant (o object 1o the
Operating Fxpense statenient within one (1) year alter its receipt thereot shath be conelusively
deemed Tenant's approval of such Operating Expense statement.

ARTICLIE TV
Tenant further covenamts and agrees:

4.1 Repairand Maintenance. To Keep the Premises in good order amd repair, and in at
least as good order and repair as they are in on the Commencement Daie, reasonable use and
wear and damage by fire or casualty insured against only excepted: and o keep all glass, lxtures
and cquipment pow or hierealter on the Premises, including, withont imitation, all heating,
plumbing. clectrical. air-conditioning. and mechanical Tixtures and equipment serving the

Premises, in pond order and repair, and inat Ieast as good order and repair as they are inon (he
Commencement Date. damage by ire or easnalty only excepted: and 1o make all repairs and
replacement and 1o do all other work necessary for the foregoing purposes. 11 is further agrecd
that the exeeptom ol reasonable vse and wear shall not apply so s o permit Tenant to keep the
Premises iy thing less than sutlable, efficient and usable condition, considering the nature of
the Premises and the use reasonably made thereol!, or in ess than good order, repair, and
condition.

4.2 Damage to the Premises. ‘To pay the cost of all repairs to the Building including,
without imitation. the roof exterior walls and all structural components, ifany damage thereto is
caused by Temant's improper use thereof.
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4.3 Indemnity. To indemnify and save Landlord harmless from all claims, actions,
damagces, liability, cost or expense whatsocver arising or resulting from (i) any injury or damage
to any person or property on the Premises or sidewalks or ways adjacent thereto, or otherwise
arising directly or resulting directly from the use and maintenance and occupancey of the
Premises. orany part thereoll, by “T'enant. (ii) any violation of this Lease by Tenant: or (iii) any
acl, omission or misconduct ol " Tenant, its agents., contractors, employees. licensees. subtenants
or invilees,

4.4 Personal Property at Tenant's Risk. To the extent permitted by law., all
merchandise. furniture. fixtures. effects and property of every kind. nature and deseription
belonging to Tenant or to any persons claiming through or under Fenant, which may be on the
Premises at any time, shall be at the sole risk and hazard of Tenant. and if the whole or any part
thereol shall be destroyed or damaged by fire. water or olherwise, by theft or from any other
cause. no part of said loss or damage is 10 be charged o or be horne by Landlord. excepl.
however. in the event said toss or damage is attribwtable 1o andlord's prross negligence or willlul
misconduct.

4.5 Assignmentand Subletting. Not to assign or sublet this Lease. exeept 1o in
“Affiliate™ (as hercinalter defined). without fiest obtaining on cach occasion the sritten consent
ol Landlord. which shall not be unreasonably withheld. No assipnment or snbletting shall in any
way impair the continuing primary liability of Tenant hercunder, and no consent to any assigning
or sublettiing ina particular instance shall be deemed o be o waiver ol the obligation (o abtain the
Landlord’s approval v the case ol any other assignment or subletting. Notwithstanding the
forccoing, Tenant may assign this Tease or sublet all or any part of 1he Premises 1oan Afhiliate
without Landlord™s prior consent, but Tenant shall give Landlord prompt written notice of such
assignment or sublettmye. Tor purposes ol this Lease. an A LLae™ oF Femant Shall he a person
(1) controlled by, controlling or under common control with Fenant, (i with whom or into whom
Tenmtis merged (regardiess ol whether Fenant is the surviving persoaalier suel merper), or
(i acquivine 2o soabstamtinlly all of Tenant's assets and boaness aperations, tor which the

facilines located o the Premises are used by Tenante An eqguipment cotlocation agrcement with
one or more cartiers will not be considered in assignment or subletting by Fenant,

4.6 Complizmee with L, AU Tenant's sole cost and expense. to conlorm tosind
comply with all zoning, building, environmental, fire, health and other codes, repulations.,
ordinances or Lws,

4.7 I andlord’s Right 1o Enter. Vo permit Landlord and Tandlord's representatives o
enter into and examine the Premises and show them Lo prospective purchasers, lenants and
mortgagees atany reasonable tme upon prior notice, subject. however. o Temnt's right to
require that any such person entering the Premises be aceompaniced by acrepresentative of Tenant
asarcondition of penmitting cntry into any secured arca, exeept in the event ol an emerpency.

4.8 Fxpiration. At the expiration of the Term or upon carlier termination ol this
Lease:
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) to remove such of Tenant's goods and effects as are not permancntly affixed to the
Premiscs;

(ii)  to rcpair any damage caused by such removal; and

(iii)  peaccably to yicld up the Premises and all previously approved alterations and

additions thereto in the same order and repair as they were in at the beginning of the

Term ol this Lease or were put in during the Term hereol, reasonable use and wear and

damage by firc or casualty insured against only excepled.,

Tenant shall indemnify and hold Landlord harmless against any loss, cost or damage resulting
from the failure and delay of Tenanl or anyone claiming by or through it to surrender the
Premises as provided in this Section,

4.9 Use. To use the Premises only for the Permitted Uses, and not to cause. permit or
sulfer the emission of objectionable odors, Tumes, noise or vibration Irom the Premisces. Tandlord
makes no representation or warranty that the usc of the Premises lor the Permitted Uses is
allowed by lTocal zoning or other bylaws, and any permits for such use shall be the exclusive
responsibilits ol ‘Tenant.

410 Additions or Alierations. Not to make or permit any installations, alierations or
additions in. o or on the Premises over Twenty-Five Thousind Dollars ($25.000.00) without the
prior written consent of Landlord in cach instance. Landlord expressly consents o Tenant's
initial altcrations and improvements o the Premises required for the Permitied Use, al Tenant's
sole expense. meluding. without limitation, build out of the Premises and instablation of Fenant's
fixtures ind cquipment required foe the Pesmitted Use, increasangs the clec e service to the
Building to 2000 ampsinstallation of an FAM200/Preaction lives suppression system in the

Premises. installatnion by Tenant ot an cnergeney generator and fuel sonrce for the support of
Tenant's Prevnises onlsand placement of redundant fiber optic connections trom the Premises (o
the public right of way.

A1 Signess Notto place or paint on the Premises or anvashere i the Building: any
placard or sign which is visible from the exterior of the Premises.

12 Toading and Nuisance. Not to injure. overload. deface. or permit 1o be injured.
overloaded or detaced. the Premises or the Building, and not to permit, allow or sulfer any waste
or any unlawtul. improper or oftensive use of. or the accumulation of trash or debris on the
Premises, or any occupiney thereol that shatl be injurious to any person or properiy, or invalidate
or increase the premnmnes forany insurance on the Bulding.

4.13 Tenant's Work, To procure at Tenant's sole expense all necessary permits and
licenses before undertaking any work on the Premises expressly permitied by Landlord
hereunder: o doall such work inca good and workmanlike manner, emploving materials ol zood
quality and =0 as o conformy with all applicable zoning. buitding, environmental, fire, health and
other codes, reglations, ordinances i Laws: to pay promptly when due the entire cost ol any
work on the Premzes undertaken by Tenant, so that the Preseacs shall ad all tomes be Tree of
liens of labor wid materials: o employ for such work one or more responsible contractors: to
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save Landlord harmless and indemnificd from all injury, loss, claims or damage to any person or
property occasioned by or growing out of such work: and to provide copics of as built plans of
such work to Landlord upon completion. I any construction of tenant improvements is
necessary for the continued occupancy of the Premises. such construction shall be accomplished
and the cost of such construction shall be borne by Tenant in accordance with a separate
"Leaschold Tmprovements Agreement” therein so called) hotween Tandlord and Tenant,

Forth s Exibie D™ and made o part hereotl Pandlord shall have the voehit o post notiees ot
non-responsibrlite moor onthe Premises as provided By T, Notwthatimding the forepoing:,
Landlord shall he l‘«".pnr]uihlu for any structarad Tatent defects mothe Promeaes, at b aondlord s
expenses Dandlordsat D andlord™s expensesshall mamtaim or covew to be mammntamed . repared
replaced i cood orders condinion and repan stractare, extenor v b and Toad-hearme colummns of
the Buldig

4ot Condition of the Prennses. Landlord 15 not oblipated to and shall notmake any
improvements to the Prenuses. Notwithstandmy the foregomge. Tandlbord corees toreplace the
root and to construct and perforny all necessary seismie work and repairs (o the Badding to
erder the Bskdime amd the Premccarmctiral v sound i aceondanee wath

:t:‘:zl sidety codew o Fandlord s sole contand expoise onor bofove Nast 31

sibie bandding
Suoce b additon,
snallord yepresentsund scarmmts that the rool s i pood order st repanr s e rood stroctre is

sotmd Atercompletion of TandtonUowork Tenant understunb and ackonosdedees that the

Pretrses e foese Danthont ans Bothon muprevements or slivotons thoreto and b e’

condition Tocoptas ot fortabos oo Penant o mapectad the Promees aned e oo the
Promises current state ol repair, condition and naintenance o be aveeptable to Tenant swithon
further improveents h}« Fandtord nd, sibjectio the completion of Tenant s Waork, (o be

sflicient for oot s e and occapiney

SN Porsonad Property Taxes, Tenant shaoll pay prior to delimguency all tives assessed
aganst and fevied npon Tenant ovvned alterations and utihiee il |(inlr. frande fisnares,

Parntcdines . copnpieent amdall personad property to be assensedand i Hod separate b from the
rond properts of Dandleed s TEome el o Tenat s properts shod Be oeeassaedbaath o andlord
rend opering Pornant Ll M Pomdbordb the e attrthuatabsde o Tona s prroperin within 1O

davs after recopt o woariten sticment seting forth the tves appheable (o FenanUs property.

f Pl dons Safvdanees Fenant shadl notmaoatacine . aores v handle o
drspose of e sabetance which todenennied as a hazardom. o o wabetanee o waante nundar
apphivable «‘»fvm% o state B gt the Promibes, oxcept inaceen e wath the siates, rules and
Fernimons conerens e s tac e o, tse, handhie oy .gwwlmn of ~chonhanee,
Pert shall e negronabio for sy ind sl conts Tosaes, dimeen, fioes ponndte aod other

cxpenses el to the manulachure, storage. use, handline or deposition ol any such havardon

ar toste subatanee at the Premiees by Tenant o ans emplovee, aeent o confractor of Tenant
NRITICE DV

5 Cosualty or Taking: Termination. Tothe eventthat the Premises. oy any pard

thercots shall be e by ooy public anthorite o for any pubhic vses o shadtb be destroved or
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damaged by fire or casualty, or by the action of any public authority, and Landlord clects not to
restore the Building or the Premises and so notifies Tenant, then cither Landlord or Tenant may
clect to (erminate this Lease. Such election shall be made by the clecting party giving wrilicn

notice of its election to the other party within nincty (90) days alter the right of ¢leetion acerucs,

5.2 Restoration. I this Leasce is not terminated pursuant to Seetion 5.1 above. this
Lease shall continue in foree and a just proportion of the rent reserved. according 1o the mure
and extent ol the damages sustained by the Premiscs shall be abated until the Premises. or what
may remain thereol. shall be put by Landlord in proper condition Tor nse to the extent permitted
by the net procecds of insuranee recovered or damages awarded Tor such taking., destruction or
damage. and subject to zoning and building laws and ordinances then in existence, "Net
proceeds ol insurance recovered or damages awarded” refers 1o the pross amount of such
insurance or damages less the reasonable expenses ol Landlord it conneetion with the colection
ol the same. including without limitation, fees and expenses lor legal and appratsal services,

5.3 Award. brrespective of the form in which recovery may be had by law, all rights
to damages or compensation for the Premises shall belong to Landlord in al) cases. Tenant
hereby grants o Landlord all of "Tenant's rights 1o such damages and covenants 1o deliver such
turther assignments or endorsements as Landlord may from time 1o tinie request.. No
withstanding the foregoing, Tenant may seek a separate awind from the condemning authority
for Tenant's relocation damages.

ARTICLY VI

6.1 Lvents of Delault; Remedies. [ (a) Tenant shall defiault in the performance of any
ol its monetary obligations under this Fease. and if such default shall continue for ten (10) days
afler writien notice rom Lindlord to Tenant or (by i within fifieen (13) davs after written notice
from Landlord to Venam specilving any other delault or defidts, Tenant has nol commeneed
diligently to correet such defanlt or has not therealier dilipenthy puraed sich eorrection o
completion, oe ol any acaynment shall he made by Tenant ton e Lesetn ol creditor, or it a
petition is fiked by or against Tenant under any provision ol the Bamkrples Code and, in the case
ofan involuntary petition, such petition is nol dismissed within ninety {90y day s, or () i1 the
Tenant's leaschold interest shall be tiken on execution or by ather process of L, attached or
subjected oy other ipvaluntary encumbrance, then and inany of sueh cases 1 andlord and s
agents and seovants oy L oty Cimmsedianely or at any time thereatier, and without Turther
notice or demand.cnd without prejudice o any other remedies avalable to 1 andlond Tor
arrcarages ol rent or otherswise, cither (1) enter into and upon the Premises orany part thereol, in
the name ol the whoele, and repossess the sime as of Landtords fonmer eatite or Gy mail o notice
al termimatien addressed o Fenant at the Premises, and upon such entes or mailing this 1ease
shall terminate. Inthe event that this Lease is terminated under any of the foregoing provisions,
or otherwise for breach of Tenant's ohliginions hercunder, Tenint covenants to pav forthwith to
Landlord as compensinion the total rent reserved for the residue ol the Term In caleulating the
rent reserved there shatl be included the vilue of all other consideration agreed o be paid or
performed by Tenant Tor such restdue of the Term.,

Tenant further covenants as an additional and cnmulative obligation atter any such
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termination or entry to pay punctually to Landlord all the sums and perform all the obligations
which Tenant covenants in this Leasc to pay and to perform in the same manner and o the same
extent and a the same times as if this Lease had not been terminated. In caleutating the amounts
to be paid by Tenant under the foregoing covenant, Tenant shall be credited with any amount
actually paid to Landlord as compensation as hereinbefore provided and also with any additional
rent actually obtained by Landlord by reletting the Premises., afier deducting the expenses of
collecting: the s,

Nothing herein contained shall, however, limit or prejudice the right of Landlord to prove
for and abtain in proceedings for bankruptey or insolveney or reorgimization or arrangement with
creditors as higquidated damages by reason of such determination an iimount equal o the
maximum alfowed by any statute or rule of law in effect at the time when, and poverning the
proceedings in which, such damages are to be proved, whether or not such amount be greater
than. cqual to, or less than the amounts referred to above,

6.2 Landlord's Right to Cure. 1 Fenant remains in delandCan the expiration of the time
periods specitied in Section 6.1(a)y or 6.1(b). Landlord shall have the vight to perform such
obligation. Al sums so paid by Landlord and all necessary incidental costs and expenses in
connection with the performance of any such act by Landlord shall be deemed 1o he Additonal
Rent under this T ease and shall be payable to Landlord immediately on demand. Landlord may
exercise the foregomg rights without waiving or releasing Tenant from any ol its obligations
under this Lease.

ARTICLEE VI

7.1 Fleetol Waivers of Defanlt. Any consent or permission by Landlord 1o any act or
omission which otherwise wounld be o breach ol any covenant or condition herein, orany waiver
by Landlord ol the breach oFany covenant or condition hereing shall not in any way be construed
to operate so as o impair the continuing obligation of any covenant or condition herein.

7.2 No_Accord and Satisfaction. No aceeptance by Landlord of a lesser suni than the
Fixed Rent. Additional Rent and any other charge then due shall be deemed to be other than on
account of the carliest installment of rent then duce. and Landlord may aceept such payment
without prejudice o Landlord's right (o recover the balance of such instdlment or pursue any
other remedy available o Tandlord,

7.3 Subordination; Non-Disturhance. This Lease shall e subordinate to any mortgage
now ar hercalier placed upon the Prentises by Landlord, and to cach advimee made or 1o be made
under iy such mortgage, Fenant agrees to exceeute and deliver any appropriate instruments
neeessary 1o conlirm such subordination. Tenants agreement (o subovdinate to any fiture
mortgage is conditioned upon Tenant receiving from the holder ol the liew o snch morgape
assurances (1 non-distirbance agreement™) that Tenant's possession and this Tease, including
any options b estend the term thereott shall not be disturbed sodong o Tenant tonotin breach
hercol and attorns to the record holder ol the Prenses. andlord agiees 1o use s hest eflorts to
oblain from any existing a non=disturbance agreement from suely mortgagee in lavor of enant,
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7.4 Successors and Assigns. This Lease shall be binding upon Landlord and Tenant
and their respective successors and permitted assigns. Tenant agrees that the Landlord named
herein and any subscquent Landlord shall be liable hereunder only for obligations accruing while
owner of the Premises. No holder o a mortgage of the Landlord's interest shall be deemed to be
the owner of the Premises until such holder shall have acquired indefeasible title to the Premiscs.

7.5 Quict Lnjovment. Landlord agrees that upon Tenant's paying (he rent and
performing and observing the agreements and conditions hercin on its part o be performed and
observed, Tenant shall and may peaceably and quictly have, hold and enjoy the Premises during
the Term hereol without any manner ol hindrance or molesttion from Landlord or anvone
claiming under imdlord, subjeet, however, o the terms of this Lease.

7.6 Natices. All notices for Landlord shall be addressed to Tandlord at the address of
Landlord set torth above, or 1o such other place as may be designated by written notice to
Tenantzand all notices Tor Tenant shall be addressed 1o Tenant at the Premises, with o copy in
cach instance addressed 1o RN Corporation, 105 Carnegic Cenler. Prinecton, New Jersey
08540, Attn: General Counsel. or o such other place as may he desipnated by writien notice 1o
Landlord. Any notice shall be deemed dualy given when mailed 1o sueh address postage prepaid
registered or certifted maill return receipt requested. or when delivered o such address by hand
or by national overnight courier service.

7.7 Broker. Landlord and Tenant represent and warrant cacly 1o the other that it has
had no dealings, negotiations, or consultation with, nor employed any broker or other
intermediary with respeet Lo this Lease and each shall hold harmless the other Trom any claim for
brokerage or other commission arising from any breach ol or misrepresentation contained in the
foregoing winranty.

704 Tolding Over. In the event Tenant or anyone claiming through Tenant shal! retain
possession ol the Premises or any pertion thercol alter the termination or expiration of this [easc.
such holding over <hall be as o enant ot sulferamee at an ocenpaimey and vse charpe cqual o 130
pereent (150% a0 ol the Fixed Rentimd any: Additional Rent due hereunder For the Tast month of the
Term. and otherwise subjeet toall of the covenants and conditions of this Tease. The period of
holding over shall nat exceed two (2) months,

7.0 Eovironmental Matters. Landlord represents and sarrants thal to s hest
Knowledge. there are no “hazardous wastes™ or “hazardous substanees™ on or under the Land or
the Building or within the Premises. andlord shall be responsible Tor and shall indemnity
Tenant agimst any foses cost or damage resulting lrom the presence ol any such hazardous
wastes or substances on or under the Land or Building or swithan the Premiees onor belore the
date ol excention of this | ease, or resulting: from any act or omision of Fandlond, its employees,
agents or contractors atier the date ol such exceution, Temmt shadl indemaitv and hold andlord
harmiess againatany lossg cost or damage resulting rom preseoce ol any such hazardons wastes
or substances on or under the Land or Building or within the Premises ifier the date ol exceention
ol this Tease resulting from any act or omission of Tenanl, its emiployees, agents or contractors.

710 Applicable Taw. This Lease and the rights and obligations of the parties hereto,
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shall be construed and enforced in accordance with the laws of the State of California. The
partics agrec that the proper and cexclusive venue for any legal disputes arising out of this Lease
shall be the federal or state courts sitting in or having jurisdiction over San Francisco County,
California. In the event of any legal dispute pertaining to this Leasc. the prevailing party shall be
entitled to recover its costs and reasonable attorneys® fees incurred in connection therewith.

701 Parial Invalidity. 1§ any term of this Lease, or the application thereof (o any
person or circumstances. shall to any extent be invalid or unenforecable. the remainder of this
[.case. or the application of such term (o persons or circumstances other than those as o which it
is invalid or unentoreeable. shall not be aftected thereby, and cicli tenm of his 1 ense shall he
valid and enforecable o the Tullest extent permitted by faw.

702 Al Agreements Contained. ‘This 1.ease contains all the agreements of the partics
with respeet to the subject matter thereof and supersedes all prior dealings between them with
respect to such subject malter.

7213 Waiver of Subrogation. Allinsurance which is carricd by cither party with respeet
to the Premises or o Turniture, Tumishings. fixtures or cquipment therein ar alterations or
improvements thereto, whether or not required. if cither party so requests and it can be so
written. and it dovs not sesultin additional premium, or il the requesting party agrees 1o pay
any additional premium. shall include provisions which cither designate the requesting party as
one of the insured or deny fo the insurer acquisition by subrogation of rights of recovery against
the requesting party to the extent such rights have been waived by the insured party prior o
occurrence ol loss or injury. The requesting party shall be entitled to have duplicates or
certificates of any policies containing such provisions. Fach party hereby waives all rights of
recovery against the other tor loss or injury against which the waiving party is protected by
msurance contiining said provisions, reserving, however, any rights with respeet o any excess of
loss or imjury over the amount recovered by such insurance,

708 Keyse Temant agrees to notify Landlord i FPenant replaces or changes the lock on
any extenior door to the Premises ind o provide Eandlord with copics ol kevs to any such lock
prior to or upon its installation,

7.15 Listoppel Cettificate. From time 10 time, upon prior written request by Landlord,
Tenant shall exceute, acknowledge and deliver 1o Landlord a statement in writing certifying that
this Lease is unmodilied and in full force and effect and that Tenant has no defenses, offsets or
counterclaims against its obligations 1o pay the Rent and any other charges and ta perform its
other covenants under this Tease, exeept as otherwise disclosed in such swriting.,

7.16 Sale by Landlord. 16 Landlord sclls or conveys the Premises and/or the Building.
the same shall aperate 1o release Landlord Trom any Tuture liability npon sy ol the covenamts or
conditions, express or implicd, herein contained in Favor of Tenant, ind in such event, Tenant
agrees 1o look solely Lo the responsibility of the successor in interest of Landlord inand (o this
).case, but such relicl shall not extend o obligations of Landlord ansing prior to such transler or
assignment unless the suceessor landlord specifically undertabes to perform such obligations in a
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writing provided to Tenant in form and substance reasonably satisfactory to Tenant.
Notwithstanding the foregoing, if Landlord sells or conveys the Premises and/or Building, this
Lease shall not be terminated nor shall the rights and possession of Tenant hereunder be
disturbed if Tenant shall not then be in default in the payment of rental or other sums or be
otherwise in default under the terms of this Lease. Upon a sale ol the Premises and/or Building
by Landlord. Tenant agrees to attorn to the purchaser or assignec. such attornment to be effective
and self-operative without the execution of any further instruments by the partics to this Lease.

7.17  Authority. ITenant signs as a corporation or partnership. cach of the persons
exceuting this Lease on behall of Tenant does hereby covenant and warrant that Fenant is a duly
authorized and existing entity, that Tenant has and is qualificd to do business in California. that
Tenant has full vight and authority to enter into this Leasc, and that cach and both of the persons
signing on hehallof Tenant are authorized to do so. Upon Eandlord’s request, Tenant shall
provide Landlord with evidence reasonably satisfactory 1o Landlord confirming the foregoing
covenants and warrranties.

7.18 Surrender Not Muerger. The voluntary or other surrender of this Fease by “T'enant.
or a mutual cancellation thereofl shatl not work a merger. and shall. at the option ol Landlord.
terminate all ar any existing subleases or subtenancies, or may, at the option of Landlord, operate
as an assignment (o it ol any or all such subleases or subtenancics.

resulting therelrom are not personal obligations of Landlord. its officers. agents or employeces
and Tenant shatl look solely to Landlord™s interest in the Premises Tor satislaction ol any liability
arising out ol or relating to such obligations.

719 Nonrecourse. The obligations of Landlord under this Lease and any liability

7.20  Auorneys” Fees, Hany action or procecding is commenced by cither party to
enforee their rights under this Lease or to colleet damages as a result of the breach of any ol the
provisions of this Lease. the prevailing party in such action or proceeding. including any
bankruptey. msolveney or appellate proceedings, shall be entitled to recover all reasonable costs
and expenses, including, without limitation, reasonable attorneys’ tees and court costs, in
addition to any other reliel awarded by the court.,

Potrerols.doc (05/25/00)
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7.21 Captions. Captions are for convenience only and do not constitute a part of this

Lcase.

EXECUTED as a scaled instrument as of the day and year first above written.

PolreroLs.doc (05/25/00)

Landlord:
. W. Spencer & Son, Inc.. a California

corporation
y :
By: W%!

Namec: 7 W, SPENCEL.
Title: PRESIDENT

Tenant:

RCN Telecom-Servicgs of California, Inc.

By: ﬂ’:’:é/ '
Name; 7{//%/71, 3 Shudediren

Title: 2o Viea /};t i Y O
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Exterior




437 Potrero Interior Entrance




435 Potrero Interior Entrance




435 Potrero Interior Entrance




First Floor Data Room




First Floor Data Room




Second Floor Data Room




PG&E Transformer




Electrical Room




Electrical Room
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